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                P-R-O-C-E-E-D-I-N-G-S 

                                         10:44 a.m.  

            CHAIRPERSON GRIFFIS:  I will call to order 

the public hearing of the 26th of April, 2005.  A very 

good morning to you all.  I am still Geoff Griffis, 

Chairperson, today.  Joining me, of course, is Ms. 

Miller, the Vice Chair, and Mr. Etherly.  Representing 

the National Capital Planning Commission is Mr. Mann. 

            Copies of today's hearing agenda are 

available for you.  They are located on the wall where 

you entered into the hearing room.  You can pick it 

up.  As I said briefly earlier this morning, all 

proceedings before the Board of Zoning Adjustment are 

recorded.   

            They are recorded in two fashions.  First, 

the court reporter sitting on the floor to my right is 

creating the official transcript.  Anything and 

everything that is said in the room in the microphone 

will go into that transcript and is part of the 

record.  Secondly, we are being broadcast live in the 

Office of Zoning's website.  So, attended to both of 

those, there are several important things that you 

will need to understand.   

            First of all, I would ask again that 

people turn off their cell phones and beepers so you 
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don't disrupt the transmission.  Secondly, before 

coming forward you will need to fill out two witness 

cards.  Witness cards are available on the table where 

you entered into the hearing room and also the table 

in front where you will provide testimony.   

            Those two cards go to the recorder prior 

to coming forward to provide testimony to the Board.  

That will ensure, of course, that we will be able to 

give you credit on the transcript for that which is 

said.  When coming forward to provide testimony I 

would ask that you make yourself comfortable.  You 

will need to turn a microphone on.   

            I will give you instruction if that's not 

absolutely clear how to do it.  Then you will need to 

state your name and address for the record.  You only 

need to do this once starting and then we can move on. 

The order of procedure for special exceptions and 

variances is, first, we hear from the applicant in the 

case presentation.   

            Secondly, we will hear from Government 

agencies reporting on the application.  Third, we will 

hear from the Advisory Neighborhood Commission.  

Fourth we will hear from persons or parties in support 

of the application.  Fifth would be persons or parties 

in opposition to an application.  Sixth, the last 
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step, we allow the applicant to provide rebuttal 

witnesses or conclusions, summations.   

            Cross examination of witnesses is 

permitted by the applicant and parties within the 

case.  The ANC within which the property is located is 

automatically a party in the case and, therefore, will 

be able to conduct cross examination.  We will give 

instruction and direction of cross examination if it 

goes beyond the point of relevancy of each individual 

case.  I don't necessarily anticipate that today but 

we will address it if need be. 

            The record will be closed at the 

conclusion of the hearing on a case except for any 

material that is specifically requested by the Board 

and we will be very specific what material we would 

like in the record and when it is to be submitted into 

the record.   

            That is a very important point to 

understand that we are creating an official record 

today of which the Board would deliberate on.  Nothing 

outside of that record will the Board take into 

consideration in making its decision.  It is important 

to understand when providing your case or testimony 

that you do bring to note all those important aspects 

that the Board should deliberate on but also note that 
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when the record is closed, no other information is 

accepted into the record. 

            The Sunshine Act requires that this Board 

conduct its hearing in the open and before the public. 

This Board may enter into executive session both 

during or after a hearing on a case and that would be 

for the purposes of reviewing the record or 

deliberating on a case and that is in accordance with 

the Sunshine Act.  It also is in accordance with our 

rules, regulations, and procedures.  

            We do, however, ask that people present 

today not engage Board members in private conversation 

so that we do not give the appearance as we are 

conducting our hearings of receiving information 

outside of the public record. 

            Let me ask all those this morning that are 

here that plan to give testimony if you would please 

stand at this time and give your attention to Ms. 

Bailey on the far right.  She is going to swear you 

in. 

            MS. BAILEY:  Please raise your right hand. 

Do you solemnly swear or affirm that the testimony you 

will be giving today will be the truth, the whole 

truth, and nothing but the truth? 

            WITNESSES:  I do. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 7

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

            CHAIRPERSON GRIFFIS:  Thank you all very 

much.  Thank you, Ms. Bailey.  Of course, a very good 

morning again to you and also Mr. Moy with the Office 

of Zoning.  The Office of the Attorney General is also 

represented with us on the dias. 

            At this time the Board will consider any 

preliminary matters.  Preliminary matters are those 

which relate to whether a case will or should be heard 

today.  Request for postponements, continuances, or 

withdrawals, whether proper or adequate notice has 

been provided of your application are elements that 

might be preliminary matters.   

            If you are not prepared to go forward with 

the case today, or you believe that the Board should 

not proceed with a case that is set on its agenda, I 

would ask that you come forward and have a seat at the 

table in front of us as an indication of having a 

preliminary matter.   

            Let me while people assess that say, 

again, good morning, Ms. Bailey.  Are you aware of any 

preliminary matters for the Board's attention? 

            MS. BAILEY:  Mr. Chairman, members of 

Board, and to everyone, good morning.  No, sir.  The 

staff is not aware of any at this time. 

            CHAIRPERSON GRIFFIS:  Very well.  Thank 
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you very much.  Very well.  If there are no 

preliminary matters and no preliminary matters have 

been brought forth by the public that is here today, 

I would suggest that we move ahead with our agenda for 

this morning's hearing. 

            I'm going to be -- I want to move these 

around a little bit.  I would like to call 17314 first 

if the applicant is prepared to go forward at this 

time.  Is the applicant ready?  Very well.  Ms. 

Bailey, if you wouldn't mind. 

            MS. BAILEY:  Thank you, Mr. Chairman.  

Application of Stephen W. Warren, 17314, pursuant to 

11 DCMR 3104.1, for a special exception to allow an 

addition to an existing single-family dwelling under 

section 223, not meeting the lot occupancy (section 

403) and rear yard (section 404) requirements in the 

R-4 District at premises 1002 N Street, N.W. (Square 

340, Lot 78). 

            CHAIRPERSON GRIFFIS:  Good morning.  I 

would have you introduce yourselves for the record. 

            MS. HORNE:  Good morning.  My name is 

Ashleigh Horne and I'm with the law firm of Pillsbury, 

Winthrop, Shaw, Pittman.  As you may or may not have 

heard, our firm has merged and that is our new name. 

            CHAIRPERSON GRIFFIS:  It's a mouthful. 
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            MS. HORNE:  Yes.  I represent the 

applicant in this case, Stephen Warren, who is here 

with us today.  I also have with us Robert Hetem who 

is an architect.  At this time we would like to 

proffer him as an expert. 

            CHAIRPERSON GRIFFIS:  Really?  Okay.  Do 

we have the resume or background?  Any questions from 

the Board?  Is the ANC represented today?  Is ANC-2F 

here?  ANC-2F?  Indeed.  Okay.  Do you want to just 

address briefly the residential experience for the 

architect? 

            MR. HETEM:  I had started my firm 

approximately 16 years ago after working for some of 

the larger firms in town.  We specialize in historic 

areas.  The office is located in an historic area and 

we try to be as sensitive to the surrounding 

historical needs as need be. 

            CHAIRPERSON GRIFFIS:  They are now 

residential single-family in nature? 

            MR. HETEM:  Yes.  Strictly residential. 

            CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

Any questions from the Board?  Good.  If there is no 

voiced objection, I think we can take Mr. Hetem as an 

expert in architectural design and move forward. 

            MS. HORNE:  The applicant in this case is 
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requesting special exception relief under Section 223 

of the Zoning Regulations from the lot occupancy 

requirements of Section 403 and the rear yard 

requirements of Section 404.  The relief was certified 

by the Zoning Administrator and a letter is in the 

record as part of the application.  In addition, this 

is a nonconforming building as to rear yard so relief 

under Section 2001.3 may also be required pursuant to 

Section 223. 

            CHAIRPERSON GRIFFIS:  May also or you 

think it is?  

            MS. HORNE:  I believe it is required, yes. 

            CHAIRPERSON GRIFFIS:  Okay.  And 2001.3 is 

covered under Section 223.  Is that right?  Under the 

special exception?  Let's look that up for the 

technicality.  We've got enough attorneys in the room 

we can probably get that done.  I don't think it 

fundamentally changes so let's move ahead very 

quickly.   

            I think, first of all, 223, as this Board 

is bored with me saying, is one of my favorite 

sections.  It's probably the only one that's actually 

written very well.  I shouldn't say that really on the 

record.  Nonetheless, I think we can move quickly 

through this if you want to highlight a couple of 
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things.  

            I have a couple of quick questions and 

that is the building was built in 1905 which was 

obviously well before the 1958 establishment of the 

zoning regulations.  But there was this whole 

subdivision piece.  Is that correct? 

            MS. HORNE:  What happens is Mr. Warren 

purchased the lot that was located immediately to the 

south of his property at a tax sale.  Perhaps he would 

be the best person to address exactly how that went 

forward. 

            CHAIRPERSON GRIFFIS:  Well, actually, I 

guess the quick question is more of a legal aspect.  

Are we -- um. 

            MS. HORNE:  Before he purchased that lot 

there was no rear yard at all. 

            CHAIRPERSON GRIFFIS:  Right. 

            MS. HORNE:  Then he purchased the lot and 

there became a nonconforming rear yard when this lot 

was incorporated. 

            CHAIRPERSON GRIFFIS:  I see.  But then was 

it resubdivided after that? 

            MS. HORNE:  Yes.  There is a new lot. 

            CHAIRPERSON GRIFFIS:  I guess that would 

be my question.  I don't know if you have any 
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understanding of that. 

            MS. HORNE:  There is a record lot. 

            CHAIRPERSON GRIFFIS:  How could they have 

established a nonconforming record lot? 

            MS. HORNE:  I don't believe the lot itself 

was nonconforming. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MS. HORNE:  It just made the building -- 

it had an existing nonconformity for the building and 

the building remained nonconforming but it is not my 

understanding that the lot -- well, I guess -- let me 

check the lot area real quick here.  Yeah, it does 

look like the lot area is -- 

            CHAIRPERSON GRIFFIS:  1641. 

            MS. HORNE:  -- is 1641 which is less than 

the required 1800.  I don't have the information on 

that at this time.  I would have to look into that. 

            CHAIRPERSON GRIFFIS:  I'm not sure how it 

would happen either but it steps a little bit beyond 

what we have before us but it was just an interesting 

aspect.  It's not something we have seen before.  

Anyway, let's move ahead then and stay direct on point 

with the 223.  Are there other additional questions?  

If you're not adverse, I would suggest that we just 

take Board questions you can address specifically and 
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then we can move on to anything else we might need to 

deal with. 

            MS. HORNE:  No, that sounds great to me. 

            CHAIRPERSON GRIFFIS:  Okay.  Board 

questions?  No?  For sure I thought you were posed 

with these pertinent questions.  Very well then.  

Let's move ahead.  Any other highlights you want to 

make?  I think the record is incredibly full on this 

and addresses the entire special exception and the 

requirements under 223.   

            Of course, there has not been evidence 

that this would unduly affect the light or air to the 

adjacent properties, the use of privacy.  We'll get 

into if there are additional design aspects that the 

Board deems appropriate to mandate but I don't think 

there is anything else at this time unless you have 

something else to highlight. 

            MS. HORNE:  No.  We just want to mention 

that this project has been designed to fit in with the 

character of the neighborhood and the historic 

character of the building.  The addition has been 

stepped back on the east so as to be the least 

visually intrusive to the industry frontage and it 

will improve the street frontage on the alley side. 

            CHAIRPERSON GRIFFIS:  Indeed.  And this is 
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going to historic review.  Is that correct? 

            MS. HORNE:  Yes.  The applicant has been 

working with historic preservation and they have 

indicated that this can be dealt with at the staff 

level. 

            CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

I note for our records, of course, we have one of the 

letters of the Logan Circle Community Association 

which was actually written to the chair of the HPRB, 

Mr. Boseburg, and then we also have the Blagden Alley 

Association both of which were supportive of the 

application and the design. 

            Yes, Ms. Miller. 

            MS. MILLER:  I don't believe we have 

anything from the ANC.  Did you present to them or are 

you aware of an ANC report? 

            MS. HORNE:  The applicants did present 

this project to the Community Development Committee of 

the ANC on March 22nd.  It is our understanding that 

on April 6th the full ANC did vote on the application 

but they informed the applicants that it wasn't 

necessary for them to be there because they were sure 

it was going to receive an unanimous approval.  

However, we did not receive notice of any letter in 

the record or that they were going to file a letter. 
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            CHAIRPERSON GRIFFIS:  Anything else?  Any 

other questions, Mr. Mann? 

            MR. MANN:  I have one question regarding 

the design which is probably irrelevant to the actual 

decision to be made, but what was the purpose of 

having the door open on both sides of the garage? 

            MS. HORNE:  I'll let the applicant address 

that. 

            MR. MANN:  Okay. 

            MR. WARREN:  Good morning.  My name is 

Stephen Warren.  I'm the owner/occupant.  The idea for 

the door on the inside was actually to have an 

entertainment space flow because the side yard is so 

small so you would be able to open it up and actually 

flow the space around.  That is the primary intent.  

There could be occasion to actually have two cars in 

the garage but it will not take two cars so if that 

was infrequent to be able to accommodate that for 

visitation. 

            MR. MANN:  Okay.  So I was reading the 

plans correctly.  It was with maybe eight of the 

photographs.  It wasn't like there's another driveway 

on the opposite side? 

            MR. WARREN:  No, there isn't.   

            MR. MANN:  Okay. 
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            CHAIRPERSON GRIFFIS:  I have no idea what 

you just asked, Mr. Mann. 

            MR. MANN:  If you recall from the plans, 

there was a roll-up -- I don't know if it was roll-up 

or not but a garage door entrance on both ends even 

though one opens into kind of a courtyard area. 

            CHAIRPERSON GRIFFIS:  Oh, I see what 

you're saying. 

            MR. MANN:  That's not really a driveway so 

I was curious as to the purpose of that garage door 

opening. 

            CHAIRPERSON GRIFFIS:  Excellent question.  

Right.  One is dimension and one isn't but they are 

both labeled as garage doors.  Fascinating.  Excellent 

point.  There's a drain on the inside there.  Okay.  

Good.  Then materiality, of course, it's showing in 

the written submission but also in terms of the 

elevations it's showing that it is similar in nature.  

You're matching the brick that is currently in 

existence.  Is that correct? 

            MR. HETEM:  That is true. 

            CHAIRPERSON GRIFFIS:  And you label it 

recycled brick.  What does that mean? 

            MR. HETEM:  Brick that has been used once 

before that has the age. 
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            CHAIRPERSON GRIFFIS:  Wow.  You're going 

to go around to like construction sites and grab these 

bricks? 

            MR. HETEM:  It's actually sold that way. 

            CHAIRPERSON GRIFFIS:  Yeah.  Indeed.  So 

that will actually give it an aged look that is 

appropriate with the age of the building, too.  It's 

already weathered brick. 

            MR. HETEM:  Matching the mortar as well. 

            CHAIRPERSON GRIFFIS:  Fascinating.  I note 

that -- last comment and we'll move ahead here.  

You're opening up some of the fenestration on the 

existing building also.  Is that correct? 

            MR. HETEM:  On the east and west side.  On 

the south side there are no windows. 

            CHAIRPERSON GRIFFIS:  Right.  But there 

was originally there -- 

            MR. HETEM:  It's true there was a glass 

block window on the west side and we're replacing that 

with a window.  

            CHAIRPERSON GRIFFIS:  Right.  It makes a 

big difference, at least in the drawing elevations and 

the bricked up one on the first floor which will get 

glazing which is quite nice.  Okay.  Anything else?  

Any other questions of the Board?  Anything else from 
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the applicant at this time? 

            MS. HORNE:  Not at this time. 

            CHAIRPERSON GRIFFIS:  Excellent.  Let's 

move ahead to the Office of Planning and their report. 

            MR. MOORE:  Good morning, Mr. Chair, and 

members of the Board.  I'm John Moore, Office of 

Planning, and we stand on the record on this 

application. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moore.  Excellent report.  Always 

enjoy the analysis and the table.  Any questions from 

the Board of the Office of Planning's report?  Does 

the applicant have any cross examination of the Office 

of Planning? 

            MS. HORNE:  No, we do not. 

            CHAIRPERSON GRIFFIS:  Excellent.  I note 

as Mr. Moore stands on the record the full report is 

on the record and they are recommending approval of 

the application.  They did not see any additional 

aspects of which we would need to impose in terms of 

lighting or design or screening.  I don't see anything 

coming forward at this time either.   

            Let's move ahead then if there is nothing 

else from the Office of Planning.  We did note some of 

the other letters that are in the record.  The ANC did 
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not submit a report and I am assuming that ANC-2F has 

not shown up at this time and, if that is correct, we 

can move ahead.  I don't have any other Government 

reports or agencies attended to the application.   

            Is there anyone here present to provide 

testimony, persons present, in regards to Application 

17314?  Any persons present to provide testimony?  Not 

noting anyone here present to provide additional 

testimony, let's move ahead to closing remarks. 

            MS. HORNE:  In closing we would just like 

to note that we feel that the applicant's have met the 

burden of proof that this modest addition will not 

adversely affect neighboring properties.  And also 

that there is no opposition to this application.   

            The applicant has been very active in 

discussing the project with the community and the 

various community groups and we would request that the 

Board approve the application.  If the Board deems 

appropriate, we would also request that the Board 

discuss the decision at this time, a bench decision. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Any last questions or clarifications?  

Very well.  If there is nothing further for the 

applicant, I think it is appropriate the record is 

full on this and I would move approval of Application 
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17314 for the special exception which would allow the 

addition to the existing single family dwelling under 

Section 223 and that is at premises 1002 N Street, 

N.W..  I would ask for a second. 

            MR. ETHERLY:  Second, Mr. Chair. 

            CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Etherly.  I appreciate it.  I think it has met all the 

criterion for 223 as we have indicated and also the 

special exception test overall and that aspect is 

whether it would, in fact, tend to disrupt the harmony 

or the general purpose and intent in the regulations 

or have any adverse impact to the neighboring 

properties.  Nothing has been evidenced on this.   

            I think this is actually a fascinating, 

one might say, in-fill but addition at the rear.  Also 

I think it does go directly to the specific intention 

of 223 and that is updating and upgrading existing 

nonconforming structures.  That being said, I'll open 

it up to anyone else for further comment or 

deliberation.  Yes, Ms. Miller. 

            MS. MILLER:  I'm not sure if you noted 

this yet so I just want to note for the record that we 

do have in the record letters from neighbors in 

support.  They are at Exhibit 21 and 22.  They reside 

at 1252 10th Street within 50 feet of the property 
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both of them.  Then I'm not sure whether you -- I 

think you may have referenced the support of the 

Blagden Alley Association. 

            CHAIRPERSON GRIFFIS:  Right.  Good.  

Exhibit No. 23.  I appreciate you mentioning those.   

Okay.  Anything else?  Very well.  If there is nothing 

further, we do have a motion before us.  I would ask 

for all those in favor signify by saying aye. 

            ALL:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?  Very well.  Ms. Bailey, if you wouldn't 

mind recording the vote. 

            MS. BAILEY:  Mr. Chairman, the vote is 

recorded as four, zero, one to approve the 

application.  Mr. Griffis made the motion, Mr. Etherly 

seconded, Mr. Mann and Mrs. Miller are in agreement.  

We don't have a Zoning Commission member with us 

today.  We are doing a summary order, Mr. Chairman? 

            CHAIRPERSON GRIFFIS:  I believe it's 

appropriate unless there is any objection from the 

Board that we could waive our rules and regulations 

and issue a summary order on this. 

            MS. BAILEY:  Thank you, sir. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Thank you, Ms. Bailey.  Thank you all. 
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Appreciate you being patient with us this morning.  

Let's move ahead to the next case in the morning. 

            MS. BAILEY:  Mr. Chairman, we are going 

back to 17308? 

            CHAIRPERSON GRIFFIS:  That would be 

correct. 

            MS. BAILEY:  Okay.  And that is of Mark E. 

Stacey pursuant to 11 DCMR 3104.1, for a special 

exception to allow a rear deck addition to an existing 

single-family dwelling under section 223, not meeting 

the rear yard requirements (section 404), and side 

yard requirements (section 405), in the R-2 District 

at premises 4421 Faraday Place, N.W. (Square 1582, Lot 

219). 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Good morning. 

            MR. STACEY:  Good morning.  My name is 

Mark Stacey.  I live at 4421 Faraday Place, D.C. 

20016. 

            CHAIRPERSON GRIFFIS:  And you're the owner 

of the property? 

            MR. STACEY:  That's correct. 

            CHAIRPERSON GRIFFIS:  Excellent. 

            MR. STACEY:  I guess I would just give an 

overview.  The proposition here is to build a deck 
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that goes about 10 feet out and wraps around to the 

side where there is an existing door.  Currently these 

is a structure there that was there with the house 

that only exist on the side of the house.   

            The neighboring properties on either side 

actually have two-story additions.  The intent of the 

deck is just to increase the living space of the house 

in a very cheap way.  The neighboring property is on 

either side and have two-story enclosed additions that 

in terms of the light being obstructed it actually 

wouldn't be obstructed since the light can't get to 

the deck because of those two-story additions.  

Additionally, the deck is eight feet off the ground so 

it's not really too large imposing structure. 

            CHAIRPERSON GRIFFIS:  Good.  Let me 

interrupt you for two things.  First of all, let's get 

through some of the semantics of this.  Did we get an 

affidavit of posting for this? 

            MR. STACEY:  Yes, I believe you did.  I 

have a copy. 

            CHAIRPERSON GRIFFIS:  Ms. Bailey, did you 

show it? 

            MS. BAILEY:  Yes, Mr. Chairman.  What 

happened we received the affidavit but at first it did 

not have the date on it as to when the property was 
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posted.  I think subsequently we did receive the date 

of the posting so I believe that portion of the 

application is appropriate or sufficient at this time. 

            CHAIRPERSON GRIFFIS:  Excellent.  Let the 

record reflect that.  We are all set.  Let's move 

ahead then.  Secondly, I think your submissions are 

very complete in this.  I think you could stand on the 

record if you would like.  You could highlight any 

other aspects you wanted for us. 

            MR. STACEY:  No.  I guess the only thing 

is just to point out that there is a letter from the 

ANC.  I believe you guys have that.  It was in support 

of it.  I also have a letter that I had the neighbors 

on either side of me sign an approval as well. 

            CHAIRPERSON GRIFFIS:  Okay.  Good.  Right. 

The letters are also submitted.  I do believe we have 

them as Exhibit 21.  Do we?  All right.  You look for 

all that.  Let me ask a couple of quick questions.  

First of all, I not that you have a garage in the 

existing structure.  Is that correct? 

            MR. STACEY:  That's correct, but it's not 

really used as one anymore. 

            CHAIRPERSON GRIFFIS:  I see.  Clearly it 

won't be when this deck is built.  Is that right? 

            MR. STACEY:  Excuse me? 
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            CHAIRPERSON GRIFFIS:  Are you thinking of 

utilizing that or parking in the rear? 

            MR. STACEY:  Not parking, no.  It's just 

used currently as storage space.  The house was built 

in 1939 and I can't envision getting a car in there 

anyway. 

            CHAIRPERSON GRIFFIS:  It's very small. 

            MR. STACEY:  It's very small. 

            CHAIRPERSON GRIFFIS:  I see.  Do you park 

at the rear in the driveway of the pad area? 

            MR. STACEY:  I do not, no. 

            CHAIRPERSON GRIFFIS:  So you don't utilize 

that at all? 

            MR. STACEY:  Correct.  I've been told to 

keep it that way in think that the neighborhood is 

going to get really crowded but I'll take my chances.  

There's plenty of street parking. 

            CHAIRPERSON GRIFFIS:  Right.  So with this 

deck you don't anticipate even being able to unload at 

the rear of the property or drive up into the 

backyard?  My question is the drawings that you're 

showing of the deck, your columns, they are not 

dimension for actual spacing but I can assume as you 

have 24 feet across between four of them that you 

wouldn't be able to drive a car in between those 
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columns.  I was just wondering are you actually 

getting in the way of yourself putting this column 

there if you ever wanted to -- 

            MR. STACEY:  Oh, understood.  Understood.  

There's still 16 feet between the property line and 

the deck. 

            CHAIRPERSON GRIFFIS:  Good point.  So 

that's what I needed to know because I don't have that 

showing -- 

            MR. STACEY:  It's on the placque. 

            CHAIRPERSON GRIFFIS:  Right.  There's 

plenty enough space if you needed to provide a surface 

parking space there.  Excellent.  Okay.  That's an 

interesting point.  Any other questions from the 

Board? 

            MS. MILLER:  Mr. Chairman, I don't believe 

we have in our record the ANC report.  Do you have it? 

            MR. STACEY:  I have a letter.  They told 

me to hand bring it down, too, because they send it. 

            MS. MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  Excellent.  You can 

give it to Ms. Bailey.  Do you have a copy of it? 

            MR. STACEY:  Yes. 

            CHAIRPERSON GRIFFIS:  Good.  Excellent.  

Anything else?  Any other questions at this time?  If 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 27

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there are no other questions for the applicant at this 

time let's move ahead to the Office of Planning for 

their report. 

            MR. MOORE:  Good morning again, Mr. 

Chairman and the Board.  I'm still John Moore and 

redundantly we still stand in support of this 

application also. 

            CHAIRPERSON GRIFFIS:  Excellent.  I think 

it's perfectly appropriate.  Let's look through very 

quickly again.  It's a good report.  I note that in 

the addition of whether it would unduly compromise 

privacy, use, and enjoyment of a neighborhood that 

Office of Planning actually took some time to look at 

the existing condition and that is the additions on 

the adjacent properties and how this deck would 

actually fit in terms of dimension and projection.  

            They have come to the conclusion that the 

deck and the addition would not tend to unduly 

compromise privacy, use, and enjoyment.  I think that 

is supported also with the existing photographs that 

were submitted into the record and also the plan.  

Very well.  Are there any questions from the Board or 

the Office of Planning?  Does the applicant have any 

cross examination of the Office of Planning? 

            MR. STACEY:  No. 
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            CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead then.  I don't have any other attended reports 

for this application.  We have now just been handed 

ANC-3E report which was agreed to approve and not 

oppose the application.  Any other comments from the 

Board?  Does it meet our great weight requirements?  

Was a property and owner's meeting.  Quorum was three 

present.  Ms. Miller. 

            MS. MILLER:  Yes, it does appear to meet 

our great weight requirements. 

            CHAIRPERSON GRIFFIS:  Then let's give it 

to them.  Okay.  Anything else then?  I don't have any 

other attended agency reports.  We have noted the 

letters of support, Exhibit No. 21.  Anything else 

that we're missing in terms of the filings in the 

application? 

            MR. STACEY:  No. 

            CHAIRPERSON GRIFFIS:  Comments from the 

Board?  Questions?  Very well.  I think it's 

appropriate to move ahead with action at this time and 

I would move approval of Application 17308 for the 

special exception which would allow the rear deck 

addition to the existing single-family dwelling under 

section 223.  That is at the premises of 4421 Faraday 

Place, N.W.  I would ask for a second. 
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            MS. MILLER:  Second. 

            CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Miller.  I think it's very clear that the requirements 

of the 223 special exception have been met.  There is 

no persuasive evidence or evidence that would tend to 

evidence how the deck would, in fact, unduly impact 

the light and air and privacy use or would not be in 

harmony with the zoning regulations or somehow 

negatively impact the general public.   

            I think the requirements of 223, of 

course, which requires the graphic representation and 

illustration for clarity for the Board have been done 

and there is no any persuasive evidence that shows 

that we need to get into any sort of design aspect or 

additional lighting or screening or anything of that 

nature.   

            I would open it up to any other comments 

at this time from Board members.  Not noting any, then 

we do have a motion before us that has been seconded.  

I would ask for all those in favor to signify by 

saying aye. 

            ALL:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?  Excellent.  Why don't we record the vote, 

Ms. Bailey. 
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            MS. BAILEY:  The vote is four, zero, one 

to approve the application.  Mr. Griffis made the 

motion, Mrs. Miller seconded.  Mr. Etherly and Mr. 

Mann are in agreement.  Zoning Commission member is 

not sitting at this time.  Summary order, Mr. 

Chairman? 

            CHAIRPERSON GRIFFIS:  Excellent.  Yes.  

Unless there is any objection from the Board we will 

waive our rules and regulations and issue a summary 

order on this case. 

            MS. BAILEY:  Thank you, sir. 

            CHAIRPERSON GRIFFIS:  Very good.  Thank 

you very much.  Thank you very much, Mr. Stacey.  

Appreciate you coming down and spending time to put 

together the application.  Good luck and enjoy the 

warm summer months on the new deck. 

            MR. STACEY:  Thank you very much.  Was 

that a bench decision? 

            CHAIRPERSON GRIFFIS:  That was. 

            MR. STACEY:  Okay. 

            CHAIRPERSON GRIFFIS:  Not only that, the 

order will probably be out today.  Good.  Thank you 

very much.  Okay.  Let's proceed then. 

            MS. BAILEY:  The last case this morning, 

Mr. Chairman, is Application No. 17313 of Edward Ertel 
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and Jennifer Squires, pursuant to 11 DCMR 3103.2, for 

a variance from the lot occupancy requirements under 

section 403, and a variance from the nonconforming 

structure provisions under subsection 2001.3, to allow 

an addition to a single-family row dwelling in the R-4 

District at premises 924 G Street, S.E. (Square 949, 

Lot 33). 

            CHAIRPERSON GRIFFIS:  Thank you. 

            MR. ETHERLY:  Mr. Chair, I'll just note 

for the record that the subject property is located 

within my subject ANC but I have no outside knowledge 

of the case nor have I had any discussions with any 

ANC members regarding the case. 

            CHAIRPERSON GRIFFIS:  Excellent.  

Questions from the Board?  You don't have any 

difficulty in continuing on this case and rendering a 

judicious decision? 

            MR. ETHERLY:  No, sir. 

            CHAIRPERSON GRIFFIS:  Good.  We'll have 

the applicant introduce themselves. 

            MR. CONNORS:  Good morning.  My name is 

Dennis Connors and I'm the principal of Synergy Design 

and I reside at 708 5th Street, S.E.  I'm here with 

the client Ned Ertel. 

            CHAIRPERSON GRIFFIS:  Okay. 
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            MR. ERTEL:  Hi, I'm Ned Ertel.  I live at 

924 G Street, S.E., and Dennis is kind of representing 

here on technical arguments. 

            CHAIRPERSON GRIFFIS:  Perfect.  We have 

one preliminary matter, very brief, but Mr. Etherly 

has indicated that he lives in close proximity within 

the ANC within which this property is located.  Do you 

have any difficulty or objections him continuing on 

this case? 

            MR. ERTEL:  Not at all. 

            CHAIRPERSON GRIFFIS:  Okay.  Is there 

anyone else?  Is the ANC present today, 6B?  Is there 

anyone present for Application 17313 today that has 

questions about Mr. Etherly's disclosure?  In some 

cases that would just get the crowd riled, yelling and 

screaming.  Okay.  Then let's move ahead. 

            MR. CONNORS:  I can start by saying the 

applicant wishes to pursue a variance for section 403 

which is lot occupancy in an R-4 zone.  Also, because 

the existing property has two structures that are 

nonconforming use we would need to seek a variance for 

subsection 2001.3, I believe. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. CONNORS:  Is that correct? 

            CHAIRPERSON GRIFFIS:  Yes, 2001.3, but 
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it's not a nonconforming use.  Let's be clear.  We are 

looking at area variances, not use variances as far as 

my understanding. 

            MR. CONNORS:  I'm sorry, nonconforming -- 

            CHAIRPERSON GRIFFIS:  Structure. 

            MR. CONNORS:  -- structure.  That's right. 

I'm sorry. 

            CHAIRPERSON GRIFFIS:  Good. 

            MR. CONNORS:  You can see here on the 

board to my right this is the existing condition that 

we had been speaking of here.  We have an existing 

main house that's on the corner of 9th and G Street. 

            CHAIRPERSON GRIFFIS:  Fascinating.  Just 

for clarity, where does the property start and end on 

that photograph? 

            MR. CONNORS:  You can see on the sketch 

above. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. CONNORS:  That's the existing house. 

            CHAIRPERSON GRIFFIS:  The red? 

            MR. CONNORS:  The red.  It has -- the 

reason why I'm showing it in this fashion is because 

this is really the light and air they have on -- is it 

10th Street?  I'm sorry, 10th Street right now.  The 

first 20 feet of the existing house are occupied in 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 34

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the S.E. corner by a stair in the hallway so even 

though the existing house is roughly a footprint of 

670 square feet or so, a large portion of the house is 

taken up by that and there is no fenestration along 

that side. 

            CHAIRPERSON GRIFFIS:  Right.  Okay.  

Before we go into too much detail, let's make sure 

that everyone has an understanding of what they are 

looking at here if we look at the two images that 

you're showing there which are also in the record 

here, a hard copy.  Actually, yeah.   

            If anyone is here for this application 

that is going to be testifying or anything of that 

nature, feel free to get up and move around.  If we 

need to pull chairs around to the side so you can see 

what we're looking at, it's appropriate.  We may move 

that if we need to.  All right.  So the top rendering 

is the entire property? 

            MR. CONNORS:  The top rendering is the 

entire property.  That's correct. 

            CHAIRPERSON GRIFFIS:  So if I go down to 

the photograph, the building on the left and the 

taller two-story structure on the right of the 

photograph and then the single story in the middle, 

that's all the subject property? 
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            MR. CONNORS:  That's right. 

            CHAIRPERSON GRIFFIS:  All one property. 

            MR. CONNORS:  Right. 

            CHAIRPERSON GRIFFIS:  Fascinating.  Do you 

understand that? 

            MR. ERTEL:  The house on the right is also 

the carriage house that is also on the property. 

            MR. CONNORS:  The uniqueness of this 

property is that there are two small structures on a 

corner site.  In between there's a courtyard and 

behind the courtyard to the neighboring property 

there's a two-story facade with no fenestration.  

That's the neighboring structure.  The courtyard is on 

the north side of the existing building. 

            CHAIRPERSON GRIFFIS:  Good.  That's so 

hard to follow and I do this for a living.  Mr. 

Etherly is giving me his toy so I'm going to use it.  

This structure right here, what we're showing on the 

rendering and what I'm pointing to, the architectural 

rendering, is this here.  Why don't you look at that 

board and tell me if I make a mistake. 

            MR. CONNORS:  That's right. 

            CHAIRPERSON GRIFFIS:  This is this. 

            MR. CONNORS:  That's right. 

            CHAIRPERSON GRIFFIS:  This is the 
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connection of making this all one property, one 

structure.  You said it was two, but, okay.  This 

piece is this that continues all the way out.  

Obviously the photograph doesn't go the dimension of 

which would show on a flat elevation.  What we're 

looking at right now is the proposed -- 

            MR. CONNORS:  That's the conceptual 

design. 

            CHAIRPERSON GRIFFIS:  Right.  Conceptual 

construction of another story on that which would be 

in line with those two stories.  Does that make sense 

to everybody what we're looking at? 

            MR. CONNORS:  I can bring down this board 

and show more pictures of the site. 

            CHAIRPERSON GRIFFIS:  Okay.   

            MR. CONNORS:  Across the street this lower 

left picture here, that's the Tyler School on the 

corner of 10th and G Southeast.  This is a view down 

the street from 10th Street. The existing house is 

right here.  This is the view looking north with the 

existing house here, the courtyard, and the carriage 

house. 

            MS. MILLER:  And the wall that's on the 

courtyard goes to what?  Is it the wall of a 

residence?  Is it a garden wall?  What is that wall? 
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            MR. CONNORS:  There is an existing -- the 

garden wall that is out on the street edge and then 

there's a courtyard and then there's another 

connection on the back of the house that runs between 

the two buildings which is about a five-foot wide 

covered structure. 

            MR. ERTEL:  What you're talking about is 

actually my neighbor's house.  That's his back wall. 

            MS. MILLER:  That white wall? 

            MR. CONNORS:  Oh, this white wall.  That's 

the neighboring house. 

            MS. MILLER:  That's a house. 

            MR. CONNORS:  Right. 

            MS. MILLER:  The wall of a house.  It's 

not a garden wall.  Is that correct? 

            MR. ERTEL:  No, it's not. 

            MR. CONNORS:  No. 

            MS. MILLER:  Okay.  Thank you.  

            MR. ERTEL:  There's no windows or doors 

coming out of that wall. 

            MS. MILLER:  So that wall backs right up 

to your property.  Is that right? 

            MR. CONNORS:  Mr. Ertel's property line.  

That's correct. 

            MR. ERTEL:  It abuts it. 
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            MS. MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  Okay.  Is everyone 

clear now?  Good.  Let's proceed. 

            MR. CONNORS:  Okay.  Sure.  When I started 

with Ned on this project, it was obvious that Ned 

works and lives out of his house and that's the real 

issue behind him wanting to add onto the existing 

structure.  The existing structure has three small 

rooms on the third floor, one of which is really not 

usable as a bedroom at the moment and for him to both 

work and live out of the house he feels the need to 

expand.   

            If he were to take over the carriage house 

and incorporate the carriage house into the existing 

structure, it would not make sense to use that as a 

family house.  It wouldn't make sense for parents to 

be in one wing while children are in another and then 

some how his office to remain in the basement space if 

anyone follows me on that. 

            CHAIRPERSON GRIFFIS:  Absolutely follow 

you.  When you need to go into the kitchen you have to 

go outside through the courtyard.  Okay. 

            MS. MILLER:  Are you saying the office 

can't be in the carriage house for some reason related 

to the kids? 
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            MR. ERTEL:  What we're really trying to 

find is a playroom for our kids.  We don't really have 

the space for them right now and that's why we wanted 

to put the addition on.  The only way we would be able 

to do a connection is if we were to put the playroom 

over there and that's just too far away from where we 

actually work and live.   

            It just didn't make sense to have a 20- 

foot connection when I have two toddlers.  I should 

have a toddler soon.  He's starting to roll.  It 

didn't make sense to try to connect the two.  It just 

is not feasible. 

            MS. MILLER:  Okay.  So I just wanted to 

understand that you're saying your reason for seeking 

this variance is you want a playroom. 

            MR. ERTEL:  A playroom on the first floor 

and a real bedroom on the second floor.  Now that 

we've had our second child, it has made space just a 

premium. 

            MS. MILLER:  Okay.  Thank you. 

            CHAIRPERSON GRIFFIS:  Good.  I think we 

understand why you've decided to do stuff.  Let me be 

absolutely clear because we don't -- two things that 

we don't do generally speaking, and that is we are not 

assessing and we are not judging whether you have the 
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appropriate reasons to want to add on.  Understanding 

the universe of why you're here, that's appropriate.  

What we need to get into is what is the unique aspect 

of this and out of that uniqueness what the practical 

difficulty is. 

            MR. ERTEL:  Right.  There are several 

unique aspects to this property.  One, the lot area is 

1,452 roughly.  It's significantly under the required 

minimum for an R-4 zone.  The lot is deep at 65 feet.  

I'm sorry, it's short at 65 feet.  Also it has no 

alley access and it's surrounded by -- the property is 

completely surrounded by structures.  Although it is 

a corner property, in a sense it is landlocked. 

            CHAIRPERSON GRIFFIS:  What I'm seeing and, 

actually, it's interesting that the Board took some 

time to actually figure out what the property is or 

not.  Another aspect in your submission of uniqueness 

is the two structures. 

            MR. CONNORS:  Right.  And going into the 

architectural nature of the buildings that are on the 

site, they are very unique.  I really can't find 

another example in all of Capitol Hill that is like 

this where you have two structures that are detached 

in this fashion that are both on the street edge.  

They both are two small full-standing buildings.  
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            Being that this is in the historic 

district, it would be inappropriate to try to add 

vertically to the property even though the zone allows 

for it.  In terms of intent of zoning what we looked 

at as far as the analysis, the maximum use of this 

property without affecting the light and air and 

neighboring properties, roughly less than 100 percent 

at two stories on this property is still significantly 

less than three stories at 60 percent of an 1,800 

square foot lot.   

            This property at two stories with less 

than  100 -- with nearly 100 percent is roughly 2,800 

square feet, whereas from a zoning maximum envelope a 

three-story building on an 1,800 square foot lot would 

be roughly 3,300 square feet. 

            CHAIRPERSON GRIFFIS:  Did you get all 

that?  Me too.  Okay. 

            MR. ERTEL:  The other kind of unique 

aspect is one of the things because the carriage house 

is not kind of considered a contributing building -- 

            CHAIRPERSON GRIFFIS:  It's kind of? 

            MR. ERTEL:  Well, it is considered, I 

guess.  I would have to ask Emily but, you know, we 

can't tear it down and move it in essence and put it 

up against our main house. 
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            CHAIRPERSON GRIFFIS:  This is in an 

historic district? 

            MR. ERTEL:  Yes. 

            CHAIRPERSON GRIFFIS:  And it has been 

established that these are contributing structures to 

the historic district? 

            MR. CONNORS:  Oh, surely they are 

contributing, especially the main carriage house.  It 

was built before 1900. 

            CHAIRPERSON GRIFFIS:  Okay.  But, I mean, 

just to be absolutely fully understood, the State 

Preservation Officer has indicated, has established 

that these are contributing structures? 

            MR. CONNORS:  Not formerly established, 

no, but we have discussed it. 

            CHAIRPERSON GRIFFIS:  But you don't have 

any question that would be done.  Easy enough.  Okay.  

            MR. CONNORS:  We have met with the ANC and 

presented and they have voted in favor of supporting 

the variance that the client is seeking.  We're in 

ANC-6B. 

            MS. MILLER:  Is there a written report 

from the ANC? 

            MR. CONNORS:  We haven't received a 

written report. 
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            MS. MILLER:  We haven't either. 

            CHAIRPERSON GRIFFIS:  Okay.  What else? 

            MR. ERTEL:  I mean, I think those are the 

critical elements that we have.  The other thing that 

we tried to do when we did the design and I worked 

with Dennis is we met with the Historic Preservation 

Board staff.   

            We went over a design and tried to do a 

design that they thought would fly.  It kind of kept 

in the neighborhood flow so we set it back a foot, you 

know, the facade back a foot from the brick wall 

trying to change the color so it didn't look like it 

was part of the same house to give it a nice flow.   

            We have tried to keep it in line with, 

again, what Dennis and I thought would go real well 

with historic preservation.  We've met with I don't 

know how many groups on this.  Also I have a petition 

from 21 of my neighbors in support that we submitted.  

Or 20, I think.  Nineteen signatures and a letter as 

well. 

            CHAIRPERSON GRIFFIS:  Good. 

            MR. CONNORS:  We had discussed with 

various groups the question.  There are two points to 

this really, will this be a detriment to the 

community, and also -- well, I guess that's the main 
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point, but also will taking a nonconforming structure 

and changing it will that create a further detriment 

to the community.  Our conclusion working with various 

people is that this, in fact, will be an improvement 

to the neighborhood.  There will be more eyes on the 

street, so to speak.   

            There's more fenestration on the street 

edge rather than a hidden courtyard which is not used 

at the moment.  The courtyard since it is on the north 

side does not get light or son on a daily basis.  

There are windows in the carriage house currently 

right now.  It's not a private space that either the 

owner or the tenants could use.   

            Having this addition would allow for 

access to their main roof which would be a better 

space for residential recreation, the main roof on top 

of the existing house there.  There is an existing 

four-foot high parapet wall on that structure that 

they could use as a roof deck that would be up in the 

sun.  It also is an unnatural break to the street 

edge.   

            If you can see on this photo here, all the 

houses on this block are two story and they line up 

right in a row one after the other.  The only break in 

the block is a 30-foot alley that is mid-block and 
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that is where all these properties get their light and 

sun from is actually internalized from the alley and 

not on the street edge.  This is the square we're 

talking about here.   

            There's a center access to the alley and 

then all the houses that line up down the street here 

are all fairly typical lots, some of them 1,800, 1,900 

square feet.  As it gets to the corners on all corners 

of the square, the lots keep getting smaller and 

smaller and smaller.  The four existing houses on this 

block that are on the corners are either 100 percent 

lot occupancy or nearly 100 percent lot occupancy.  

            The small apartment building which is on 

the northwest corner of the square is 100 percent lot 

occupancy but that has a pedestrian alley that is to 

the south of that.  The other three corners are, for 

all intents and purposes, they are landlocked. 

            CHAIRPERSON GRIFFIS:  So what you're 

saying and what I hear you indicating is that there 

are two aspects that it doesn't go against the -- 

isn't a detriment to the public good.  One is the 

zoning aspect and the other is design which is more in 

the purview of HPRB but they are together.  It's hard 

to separate them.   

            You're talking about massing at this 
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point.  First of all, on each of these corners of this 

and then I would say on the adjacent corners also 

across 10th Street that the corners are massed so that 

they have a solid piece.  As you've indicated, it may 

be 100 percent lot occupancy on several of these 

structures. 

            MR. CONNORS:  That's right. 

            CHAIRPERSON GRIFFIS:  This is unique 

because it separates.  There's no other ones that 

actually separate that in terms of one lot, two 

structures, and that missing aspect in between.  Then 

going to somewhat the design aspect, and this actually 

is in your testimony, better for that corner because 

it fills in to hold that solid corner as would be 

appropriate as adjacent or across the street on 10th 

but also at 9th and E, and at 10th and E, and at 9th 

and G so on all four corners.  It would be more 

analogous to what is happening around it. 

            MR. CONNORS:  That's right. 

            CHAIRPERSON GRIFFIS:  I see.  I see.  

Okay.  Forgive me.  At the end, as you have added on 

to this, you will still have the residential -- the 

additional rental unit.  Is that correct? 

            MR. ERTEL:  That's the current plan, yes. 

            CHAIRPERSON GRIFFIS:  Right, right, right. 
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Okay. 

            MR. MANN:  Did the HPRB have a position or 

voice an opinion on the curb cut? 

            MR. ERTEL:  We have not approached them 

yet.  We wanted to go through the zoning first.  We 

thought it prudent to make sure we could get the 

zoning before we even addressed the curb cut issue 

because we actually have a curb cut currently in front 

of the carriage house that we just wanted to move but 

we haven't done any filings with HPRB yet. 

            MR. MANN:  Did you say a little while ago 

you have already engaged them in conversation 

regarding the design of the -- 

            MR. ERTEL:  We've talked to the staff, 

yes. 

            MR. MANN:  So you've presented to staff 

and they have given you --  

            MR. ERTEL:  Some design advice, yeah. 

            MR. MANN:  But not about the curb cut? 

            MR. CONNORS:  Well, so far as the curb cut 

goes, none of the groups that we have met have given 

us a definitive answer so I'm sure that when we 

present to the HPRB, the HPRB will give us a 

definitive answer because garage doors will be part of 

the esthetics that they will approve or deny.  We have 
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been told that it's a DOT issue.  We need to get that 

and we have contacted our ward representative from the 

DOT and that's in process right now. 

            MR. MANN:  Is DOT the decision making 

authority on this? 

            MR. CONNORS:  Part of it, yes. 

            MR. MANN:  Okay.  

            MR. CONNORS:  Then the HPRB from a design 

standpoint, not from a physical curb-cut standpoint 

from what I understand.  I'm not sure. 

            MR. ERTEL:  It's a very mysterious process 

to me. 

            MR. CONNORS:  The reason why -- not to go 

into it too much further but the reason why the Ertels 

were interested in pursuing a curb cut was because of 

a safety issue for their loading and unloading their 

children and they are preparing that way.  Right now 

they have no access to the site.  As 8th Street has 

become more developed in the last few years and 

there's a lot of late-night traffic and cars, that's 

really the only reason. 

            MR. ERTEL:  We actually had an incident 

where somebody came drunk out of a bar, clipped three 

cars on our block, and then blew a tire.  She took off 

and ran from the cops but she did significant damage 
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to three cars.  That was about three months ago, four 

months ago. 

            CHAIRPERSON GRIFFIS:  Indeed.  Okay.  I 

think we can just move ahead with this as it has been 

noted.  It seems to me that is going to be one heck of 

a grade change and slope for that driveway going into 

that area.  You wouldn't be able to start to pitch 

that until after the sidewalk.  Right? 

            MR. CONNORS:  That is true.  The first 

floor is raised slightly so we would gain some height 

that way so it would be kind of a half up/half down 

type of scenario. 

            CHAIRPERSON GRIFFIS:  Okay.  Well, there 

it is.  I don't know that there is anything for us in 

that aspect today.  It's a fascinating proposal.  

Okay.  Any other questions from the Board?  Ms. 

Miller, proceed. 

            MS. MILLER:  I just wanted to confirm a 

couple things if I understand you correctly.  Did you 

say that you've met with HPRB staff and have you had 

positive feedback with respect to the design in 

general of filling in between the carriage house and 

the main property or is that not a correct 

understanding? 

            MR. CONNORS:  I think we've had positive 
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feedback in terms of a new facade at that location 

definitely. 

            MS. MILLER:  And my second -- and the 

other thing I just wanted to confirm is did you say 

that in your knowledge of the city that this is 

totally unique with respect to having the main 

property separated from the carriage house in the 

configuration that this one is in? 

            MR. CONNORS:  It's the only property that 

I can find that is separated like this and the space 

of the separation if not open to other properties.  

That's the uniqueness. 

            MR. ERTEL:  When I was applying for my 

mortgage, actually I applied with Riggs Bank and they 

call it a "white elephant."  They had never seen 

anything like it before and they actually at the last 

minute pulled out of my mortgage because of the way it 

was structured.  That's how unique it is. 

            MS. MILLER:  Okay.  I just want to 

understand the uniqueness then.  There are other 

properties that have a main house and then land and a 

carriage house. 

            MR. CONNORS:  That's right.  There are 

other properties but I looked around and many of those 

properties where they're detached if you were to "fill 
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in" not in every situation is it on the street edge.  

First of all, this is unique to that.  Second of all, 

if you did fill in, those properties would clearly 

affect some other property or some other space 

somehow.  Carriage houses are usually on the backside. 

            CHAIRPERSON GRIFFIS:  What you're saying 

is this is a confluence of factors of which the courts 

have often, if not always, looked at in terms of 

creating the uniqueness of the practical difficulty.  

The confluence here is not that there is a carriage, 

not that there is a diminished dimension of the lot 

itself, but taking it all together.   

            And in addition, to what I just heard you 

say, put it on a corner in the historic district and 

all of a sudden we have quite a few elements all 

together that create its uniqueness, as well as its 

65-foot dimension.  Clearly alone you could find a lot 

dimension 65 feet deep.  Clearly alone you could find 

a lot area that may be smaller than 1,452.   

            It's not that this would have to stand and 

be the one and only but there is a uniqueness.  In 

fact, I know the Board knows all of this.  But then in 

addition and the other aspect of having this as a 

corner, it also does not have alley access.  We often 

see that clearly when we're looking at parking, 
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variances or anything else.   

            What that says to me more is not having 

alley access.  On the corner it has two primary 

facades but then having alley access it really has no 

dimension beyond it in the back.  Again, it's a unique 

aspect of how this site actually fits within the 

context of the square but also how it can potentially 

be masked out on its own without expanding beyond the 

dimensions.  Okay.  What else?  Questions?  Mr. Mann. 

            MR. MANN:  I understand the uniqueness 

part but I guess what I don't really understand is the 

practical difficulty part.  I haven't really heard 

your argument on the practical difficulty. 

            MR. ERTEL:  The practical difficulty of 

the property for us is because the structures are 

separated by the courtyard.  If they were together, we 

would have enough space but because they're apart and 

there's no feasible way to really put them together, 

the practical difficulty of using the property because 

if we can eliminate that carriage house and then put 

up an addition straight on, we would probably still be 

under the lot occupancy level but we can't do that. 

            CHAIRPERSON GRIFFIS:  If this was masked 

differently, if that carriage house actually slammed 

up against the other house which we can kind of see it 
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around here, you wouldn't be conforming lot occupancy. 

It would be around 75 percent but you would be a 

nonconforming lot occupancy of which you could use 

because that whole property would be together and you 

could have your family room.   

            You could have the space you need in that 

building if it was together but now you have it 

separated.  What you're saying is, if I understand you 

correctly, the unique aspect of this being in an 

historic district means you can't tear that carriage 

house down and build the addition on to the house that 

might be conforming or might come under 223 and not be 

a variance.   

            You can't do that because you've set in 

this existing condition and, therefore, actually the 

building itself is the basis of the existing 

uniqueness and also is creating a practical difficulty 

based on its siting. 

            MR. ERTEL:  That's exactly it. 

            MR. MANN:  Except that I hear two 

arguments.  You're saying, on the one hand, that you 

are going to retain the unit as a rental unit. 

            CHAIRPERSON GRIFFIS:  But it's the 

utilization of space as I see it.  I mean, if you move 

that carriage house over then the unit would disappear 
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and you would have the square footage you could use 

for the single-family house and the unit would 

probably go away.  You know what I mean?   

            Let's look at 75 percent lot occupancy of 

two buildings.  What I just heard the applicant say is 

if you took that massing and you connected them, then 

you have a viable town house with a rear yard 

actually.  It's actually not a rear yard.  I guess it 

could be a rear yard so the courtyard would move.  If 

you shift the courtyard with the carriage house, then 

he probably wouldn't be here.  Is that correct? 

            MR. CONNORS:  That's correct. 

            MR. MANN:  But by the same token you have 

also claimed that you can't give up the rental 

property because otherwise you can't stay on the 

property. 

            MR. ERTEL:  Well -- 

            CHAIRPERSON GRIFFIS:  What I hear 

regarding the carriage house being physically 

separated, it doesn't make it functional use in terms 

of what it would be in terms of having a family room.  

If you have your family room across the way or a 

bedroom across the way or whatever, common sense tells 

you if you have to walk outside.   

            I used to have an old house where my 
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laundry was in the basement but I had no access from 

the first floor so I had to go outside and go in to do 

my laundry.  You know, what a pain it is to go out to 

digress a little bit.  The point is if you have half 

of the structure separated by an outside space, it 

doesn't make it functional as a single-family house.  

            I think I was a little confused, too, 

about the issue of this rental unit in, out.  We need 

to look at square footage and utilization of the 

square footage.  Does that make sense? 

            MR. MANN:  Well, it did up until those 

last few words when you said utilization of the square 

footage.  It's utilized as a rental unit. 

            CHAIRPERSON GRIFFIS:  I know, but the 

problem is it is because it's separate but if they 

were together, the utilization would be different, the 

square footage would be the same. 

            MR. MANN:  I got the distinct impression 

that it was a financial thing. 

            MR. ERTEL:  Well, part of it is.  If we 

were to take over the carriage house, you would have 

to drop another 50, 70, or $80,000.  Then you also 

take away your rental income so you do two things.  

Not only do you cut your income but you increase your 

cost.  It's not feasible from an economic standpoint 
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as well if that makes sense to you. 

            CHAIRPERSON GRIFFIS:  But you also don't 

get your family room.  You don't get an additional 

bedroom.  You don't get expansion of a single-family 

house.  You build that out for something totally 

different than a rental unit. 

            MS. MILLER:  I'm not clear about the use 

of the carriage house.  Is it going to be for a rental 

unit or is it for your family playroom? 

            MR. ERTEL:  Right now the carriage house 

is going to stay as is which is a rental unit.  We 

don't plan on incorporating it into the main house.  

There is no way to feasibly connect the two without -- 

there's just no way you can do it. 

            MS. MILLER:  I see.  The in-fill would be 

the playroom. 

            MR. ERTEL:  Right. 

            CHAIRPERSON GRIFFIS:  Okay.  Follow-up 

questions?  Okay.  Anything else from the applicant at 

this time? 

            MR. CONNORS:  No, not at this time. 

            CHAIRPERSON GRIFFIS:  Okay.  Why don't we 

move ahead then to agency reports.  Of course, you do 

have the Office of Planning's report.  Is that 

correct?  You've worked with them a little bit. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 57

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

            MR. CONNORS:  That's correct. 

            CHAIRPERSON GRIFFIS:  They are 

recommending to deny the application. 

            MR. CONNORS:  That's right. 

            CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead then and get to the Office of Planning's report. 

            MR. PARKER:  Good morning, Mr. Chairman, 

members of the Board.  My name is Travis Parker with 

the Office of Planning.  This is an application for a 

variance from lot occupancy and from 2001.3.  You've 

heard the arguments in favor of uniqueness and 

practical difficulty.   

            I think what we have here is a case where 

there's a series of distinguishing characteristics 

about the lot and the buildings that make it different 

from its neighbors but don't necessarily result in a 

uniqueness that creates a practical difficulty.   

            For example, the location in the historic 

district puts constraints on the use of the property 

but these constraints are the same on the rest of the 

buildings on the square, the rest of the buildings 

throughout the historic district so it's not really 

uniqueness to this property. 

            The same for the size of the building.  

Even just the house alone.  Last week we saw a 
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property that was 460 square feet.  It's clearly 

unique.  This is a house that is three times that 

size.  It's 370 square feet even without the basement 

and without the rental unit.   

            You've got a building that's similar in 

size to other buildings throughout the Capitol Hill 

area and a lot similar in size to other buildings 

throughout the Capitol Hill area and really takes away 

from that uniqueness argument.  As well as the 

practical difficulty argument in saying that it's the 

lot and the building that are too small to be used. 

            CHAIRPERSON GRIFFIS:  Let's address that 

while we are on the topic.  I look at in your report 

figure 1, site area.  I understand the similar size.  

If we take all this down or whatever and just look at 

the straight square footage -- 

            MR. PARKER:  Sure. 

            CHAIRPERSON GRIFFIS:  -- it's comparable 

to other structures on the square.  Okay.  I grant you 

that, but show me one that has the two aspects that 

are being presented today.  One has two principal 

structures conceivably but two structures on a single 

lot.  Then let's go right to the similar size.  The 

existing portion which the owner lives in, is there a 

similar size structure on this square or in this area? 
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            MR. PARKER:  Throughout Capitol Hill 

there's all sorts of similar size structures.  Whether 

it's on this square or not is another question. 

            CHAIRPERSON GRIFFIS:  Let me be clear.  It 

doesn't have to be on this square, even in the area 

certainly.  I mean, Capitol Hill, my gosh.  We've seen 

hundreds of applications in Capitol Hill and 

Georgetown where we have a house that is 900 square 

feet.  Is it the smallest?  Maybe not.  Is it the 

absolute -- but you think this is so non-unique that 

you could find these pretty much all over the place? 

            MR. PARKER:  No.  My argument is that even 

if you can describe enough characteristics about this 

lot to declare it unique, does that uniqueness result 

in a practical difficulty. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. PARKER:  In other words, we have a 

uniqueness but that uniqueness is mainly assets.  

You've got a rental income on the property.  You've 

got a normal size home on the property.  Does that 

result in a situation where this property can't be 

used in its current fashion?   

            I'm sorry about the language I just used.  

I saw that pained look on your face.  Let me try and 

rephrase that.  Does that situation result in a 
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practical difficulty on maintaining the matter-of- 

right situation on the property? 

            CHAIRPERSON GRIFFIS:  So tell me what the 

threshold is that you assess a practical difficulty is 

meaning what is it that an applicant has to get over 

in order for them to establish that they actually are 

allowed to pursue this.  For instance, for a use 

variance because the use variance is obviously the 

hardest thing in the world to get but in that it's 

very clear.   

            The use variance if you have a residential 

single-family and you want to make it a trash transfer 

station, you have to show this Board to get a use 

variance that you cannot use that for a matter-of- 

right use.  Right? 

            MR. PARKER:  Um-hum. 

            CHAIRPERSON GRIFFIS:  Cannot.  Okay.  

That's a pretty clear threshold, pretty high 

threshold.  In an area variance, specifically in this 

one, which I don't disagree.  The variance that is 

being asked for is up to almost 100 percent lot 

occupancy.  In the R-4 where this is located, which 60 

is matter-of-right, in 223 we can go up a little bit 

to 70 or 75, 100 percent lot occupancy on paper kind 

of blows you away.   
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            How can we even be looking at something 

like this?  That's where we obviously have to 

establish uniqueness.  Okay.  Where is our threshold  

-- where is your threshold in the analysis of this 

application that the applicant has to show you that 

there is motivation for them to pursue this which 

would then create the practical difficulty? 

            MR. PARKER:  I think we have to relate the 

two.  I think what I said before, we have several 

distinguishing characteristics about this property 

that can be combined to say that this property is 

unique but I don't think that they all combine in 

terms of the practical difficulty.  The practical 

difficulty is that the home isn't large enough, 

there's not enough space in the home.   

            The only characteristic that we have 

described that relates directly to that is the size of 

the home and the inability to make it larger.  I 

addressed those two in that, the restrictions of the 

historic district on adding to the top of the building 

are not unique and apply to all the buildings in this 

area.  The size of the home is not unique and is 

similar to the size of other homes in this area.  The 

two that actually relate to the practical difficulty 

are not unique in this area. 
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            CHAIRPERSON GRIFFIS:  I don't hear the 

applicant disagreeing with you that the size and 

square footage is not able to be utilized.  Isn't the 

unique aspect and the practical difficulty that the 

square footage is separated by an open courtyard and, 

therefore, can't be utilized? 

            MR. PARKER:  But it is being utilized.  As 

Mr. Mann said, it's being utilized for another 

purpose. 

            CHAIRPERSON GRIFFIS:  Right, but -- 

            MR. PARKER:  There is a difficulty maybe 

in having a playroom in the neighboring structure but 

there is still a neighboring structure and that is an 

asset rather than a detriment to the property. 

            CHAIRPERSON GRIFFIS:  Yeah, but it doesn't 

provide what they need and where they live.  That's 

where I'm going.  Do we hold them up because they are 

just not allowed?  "Look, you've got enough.   You get 

rent, for gosh sakes." 

            MR. PARKER:  Right.  Right. 

            CHAIRPERSON GRIFFIS:  "Shouldn't we all 

have income properties so why should we give you 

anything else that provides the ability for you to 

have an addition to your house which is two rooms 

deep."  I guess that's where I'm wondering what is the 
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threshold of which we will demand an applicant to show 

us that they are so moved to bring an area variance? 

            MR. PARKER:  Well, and the last point I 

was going to get to is it really comes down to the 

fact this is a lot occupancy variance versus rear 

yard, court, height in that, especially in 2001.3, as 

well as 223 and other sections of the code, lot 

occupancy is always called out as the main point, the 

main requirement to be looked after.   

            2001.3 specifically says, "Enlargements 

may be added to the structure provided that it meets 

lot occupancy."  It doesn't say that it meets FAR, 

height, or anything else.  It just says provided that 

it meets lot occupancy.  The same in 223. 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. PARKER:  You can add onto a 

nonconforming structure in any aspect except lot 

occupancy over 70 percent.  We've got this system 

where you've got a proportion of each lot that is 

designed to be maintained as open space and it changes 

with every lot based on size.  That's why I said it's 

a percentage and that it's protected in each and every 

section of our variance standards and I think that's 

where that comes in.  This isn't a rear yard or some 

other.  We're talking about filling up a lot. 
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            CHAIRPERSON GRIFFIS:  Right.  I absolutely 

agree with you and I think the lot occupancy is one of 

the fundamental aspects that deal with all those that 

are protected in the zoning, the light and the air, 

privacy, use, adjacency, because lot occupancy 

obviously goes to the footprint.  You can go as high 

as you want.   

            Lot occupancy still allows an affords the 

base massing of it.  Now, that's excellent and that's, 

frankly, academic when we're looking at this because 

I looked specifically at that and I don't think you 

could meet the third prong if it started to impair the 

public good and that would be then how it would impair 

or be detrimental to the other properties surrounding 

it.   

            At this point on the unique aspect of this 

being a corner lot, in my look at this application 

there's two aspects.  First of all, show me a corner 

lot that doesn't mass out almost 100 percent.  Be that 

as it may, the siting of this, the lot occupancy 

doesn't seem to rise to the level of importance as it 

would in some of the other in-fills because it abuts 

structures on every side.  I mean, the carriage house 

itself that is in existence removes any opportunity 

for an open space or, frankly, a missing tooth, an 
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open space to the adjacent row dwellings.  Do you know 

what I mean? 

            MR. PARKER:  Um-hum. 

            CHAIRPERSON GRIFFIS:  If you in-filled 

that space, I'm not sure how the lot occupancy, 

although it is fundamental in protecting the openness 

of the lots and the massing of the lot, I'm not see 

how that would actually be implemented here in that it 

wouldn't have the impact or effect that I think the 

regulations generally were written to provide. 

            MR. PARKER:  Okay. 

            MR. CONNORS:  Mr. Chairperson, may I 

clarify something about the square footage of the 

house? 

            CHAIRPERSON GRIFFIS:  Sure. 

            MR. CONNORS:  We wanted to talk about that 

a little bit.  As far as the square footage of the 

overall house, if we are talking about the basement as 

well, the existing house has a partial basement that 

has been hand dug by the client previously after 

purchasing the property.  It's shown in this picture 

up here.  It's really only about a 9 by 20 foot room.  

You can see these stairs here.   

            This is the existing level of the other 

part of the basement which is more or less a root 
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cellar which is not usable at all because it has the 

old mechanical equipment, boiler and so forth.  Then 

as far as the rooms we're talking about upstairs, 

especially on the southeast corner of the main 

building, which is a corner on, you know, a prominent 

location, that room, which is currently being used as 

a nursery, you can see in that photo they can barely 

fit a crib in the room.  The room is literally -- 

            CHAIRPERSON GRIFFIS:  So you have a cellar 

and two floors.  What is the square footage of -- 900 

square feet for -- no, what was the cellar square 

footage? 

            MR. CONNORS:  It's a little bit less than 

300 square feet. 

            CHAIRPERSON GRIFFIS:  And then the floors 

itself? 

            MR. CONNORS:  Each floor above is roughly 

670. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. CONNORS:  So, sure.  I think the point 

was that you could go to another part of the city 

anywhere and find a comparable house of the same exact 

square footage but is that square footage utilized in 

the same fashion?  I think that's the point and that's 

the desire for Ned to expand rather than to manipulate 
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what's there right now. 

            CHAIRPERSON GRIFFIS:  Right.  Okay.  I 

understand.  Okay.  Let's continue on then. 

            MS. MILLER:  Mr. Parker, I heard what you 

said with respect to lot occupancy and how important 

that is.  I just want to clarify, though, when you 

addressed in your report 2001.3, do you go so far as 

to say that a variance from 2001.3 in and of itself 

would impair the intent and integrity of the zone 

plan? 

            MR. PARKER:  I don't go that far. 

            MS. MILLER:  Okay.  So this is just a very 

important consideration, the lot occupancy, with 

respect to the zone plan. 

            MR. PARKER: There are aspects of 2001.3 

that says you shouldn't expand your existing 

nonconforming and you should conform to lot occupancy. 

There clearly are situations that this doesn't make 

sense and that this could be varied.  I think your 

uniqueness and your practical difficulty need to 

relate directly to that and that's what needs to be 

determined is whether the variance test relates 

directly to why this property should be able to expand 

even though it is already over lot occupancy. 

            MS. MILLER:  Okay.  My other question then 
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is also we can do our evaluation of uniqueness and 

practical difficulty which has been discussed.  Is 

there any other reason that this project would be a 

detriment to the zone plan, you know, with respect to 

how it would fit in with the other houses or how it 

would fit in with height, appearance from the street, 

or anything like that? 

            MR. PARKER:  I think that is something 

that would really be addressed by the Historic 

Preservation Review Board.  I think they are going to 

be looking at this project and if it is approved by 

the Board, I think they have the best situation. 

            MS. MILLER:  So there's no other zoning 

detriment? 

            MR. PARKER:  Your question was not 

integrated code but detriment to the surrounding 

neighborhood?  I don't think there is a detriment to 

the surrounding neighborhood. 

            MS. MILLER:  Well, I think you addressed 

integrity of the code just because of it being a 

variance almost from 2001.3 or not being a strong 

enough case in your view of uniqueness and practical 

difficulty so I'm just saying separate from a zoning 

point of view when this is done how it will fit in. 

            MR. PARKER:  I don't think there's a 
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detriment to the public good if that's what you're 

asking now. 

            MS. MILLER:  Okay.  Okay.  Thank you. 

            CHAIRPERSON GRIFFIS:  Any other questions? 

Okay.  Anything else you would like to highlight in 

your report? 

            MR. PARKER:  No. 

            CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  Very well.  Does the applicant have any 

cross examination of the Office of Planning?  Any 

questions of the Office of Planning? 

            MR. CONNORS:  Not at this time, no. 

            CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead then.  We do have -- let's go to 6B.  We got 

that letter in.  Did we get copies of that?  Or did we 

get the ANC? 

            MR. CONNORS:  I know we haven't seen it. 

            CHAIRPERSON GRIFFIS:  Now they are all 

melding together copies.  Very well.  So we haven't 

seen that but you did indicate that you had addressed 

it but they didn't issue the full letter. 

            MR. CONNORS:  Yes, they did vote at the 

full ANC. 

            CHAIRPERSON GRIFFIS:  Right, and you just 

didn't see the hard copy of that.  Okay.  That being 
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said, let's move ahead then.  I don't have any other 

Government reports attended to this application unless 

you are aware of any.  We do have letters we can get 

to.  You submitted the petition.  We also have Exhibit 

No. 21 which is a letter of support of Mr. Myers.  We 

have a letter of opposition, Exhibit No. 22, which is 

Capitol Hill Restoration Society.  Are you in receipt 

of all this? 

            MR. ERTEL:  We got the Capitol Hill letter 

this morning, Capitol Hill Restoration Society.  We 

hadn't seen it before we came to the hearing. 

            CHAIRPERSON GRIFFIS:  Yeah, us too.  Do 

you need to take a moment?  Have you had a chance to 

read it? 

            MR. CONNORS:  Yes, we've reviewed it. 

            CHAIRPERSON GRIFFIS:  Is a representative 

from the Capitol Hill Restoration Society here?  

Excellent.  Let's get right to it then.  Are there 

other people present today that would like to provide 

testimony in support of the application and in 

opposition to the application?   

            Excellent.  Let's go to the gentleman and 

then we'll take persons present in support of the 

application at this time and we'll hear testimony.  

Come on forward.  Then we'll go to those in concern 
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and opposition.  We'll hear from the Capitol Hill 

Restoration Society. 

            Excellent.  Yes, you're just going to 

touch the button on the base there.  Perfect.  Just 

state your name and address for the record. 

            MR. ASHDOWN:  My name is Keith Ashdown.  

I'm the owner/operator of 918 G Street.  I live three 

doors down from this guy.  I strongly support Ned 

Ertel and Jennifer Squires' proposal.  I personally 

understand what they are trying to do.  I have lived 

there for six years.  We came into the neighborhood 

when it wasn't really family friendly.  There was 

really no kids anywhere.   

            Over the last six years there's a lot of 

families having kids and we are all trying to 

understand how we are going to live in these houses 

with not just the issue of square footage but having 

like rooms that are pretty small for the kids and how 

do you sort of redevelop your house in a way that 

makes it where you feel you can live here 10, 15 

years.  That's what Mr. Ertel is doing and we strongly 

support that. 

            Then one other thing that I would probably 

add that wasn't added here was the house that abuts 

theirs which is the two-story wall, the owners of that 
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house, Jeannie and Phil Hootney who I know, have 

signed their petition and strongly support their 

proposal as well.  That just wasn't mentioned so you 

may want to know that as well. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  In your understanding and your 

knowledge of the area, do you find this to be a fairly 

unique property and circumstance? 

            MR. ASHDOWN:  Absolutely.  Like I said, 

I'm not an expert in the field.  I walk the 

neighborhood all the time.  I'm not aware of any other 

house that is like this. 

            CHAIRPERSON GRIFFIS:  I understand your 

testimony to say that you are sympathetic, if not 

empathetic with raising a family in a smaller house 

that isn't organized correctly.  You've been in this 

house? 

            MR. ASHDOWN:  Absolutely.  I babysat his 

kids and, just for the record, if you've met his son 

Alex, you would know why he needs more space.  Trust 

me. 

            CHAIRPERSON GRIFFIS:  Okay.  In that you 

find that it is somewhat difficult in expanding as the 

family is growing without having the connected space, 

the addition as it's proposed. 
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            MR. ASHDOWN:  Absolutely.  It's something 

I think of on a daily basis and I know Ned has and 

I've talked to him about that.  I personally put his 

son to bed in that nursery and I could barely get in 

the room.  I absolutely understand what he is going 

through.   

            Like I said, I think his proposal to go 

and fill the courtyard it should be put on the record 

that I think the community would support that a lot 

more than going up.  I do think the proposal to sort 

of in-fill is going to be something that I would 

support more than other alternatives that exist. 

            CHAIRPERSON GRIFFIS:  I see.  You find 

that would be much more in character with the 

surrounding area than putting additions on top. 

            MR. ASHDOWN:  I absolutely do, yeah. 

            CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

Thank you very much.  Appreciate you being down here 

today.  Do any other Board members have any questions? 

Does the applicant have any cross examination of the 

witnesses you just heard?  Very well.  Thank you. 

            Okay.  Let's move ahead then to Capitol 

Hill.  Is anyone else here to give testimony for this 

application today?  Okay. 

            MR. PETERSON:  Good afternoon.  I'm Gary 
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Peterson, the Chairman of the Zoning Committee for the 

Capitol Hill Restoration Society.  First let me say 

that HPRB has only had a chance to look at the plans 

and I would like to dissuade you that this is anything 

close to an approval. 

            CHAIRPERSON GRIFFIS:  No, we're not under 

that understanding. 

            MR. PETERSON:  Okay.  Well, I thought that 

was the impression I heard from Commission Miller was 

that she was getting the impression this has somehow 

gotten even preliminary approval by the staff.  It 

certainly hasn't. 

            MR. CONNORS:  We have met with the staff 

before creating the package that was given to Zoning. 

            MR. PETERSON:  I don't disagree with that 

but I'm just saying this is a long way from getting 

HPRB approval.  Secondly, I think I would like to 

remind you that Capitol Hill, the architecture of 

Capitol Hill is really remarkable in its diversity, 

not in its similarity so to argue that every corner 

should be similar and that everything should look like 

little peas in a pod isn't the way Capitol Hill 

architecture is.  I can point you to many corners on 

Capitol Hill where it isn't filled in 100 percent with 

buildings on all four corners or even on three 
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corners.   

            This is certainly not -- so certainly the 

characteristics of Capitol Hill call for buildings 

like this where there is a break in the building line 

along a street.  There are lots of places in Capitol 

Hill where there is, indeed, a corner property and 

then a rear yard that does face the street. 

            CHAIRPERSON GRIFFIS:  I disagree with you 

there. 

            MR. PETERSON:  But to argue then that this 

can be filled in without any damage because all of the 

corners are filled in, I think, is wrong.  That's the 

argument I heard you making. 

            CHAIRPERSON GRIFFIS:  What's the damage? 

            MR. PETERSON:  What's the damage is to the 

character of Capitol Hill. 

            CHAIRPERSON GRIFFIS:  So you're going to 

architectural character that the in-fill of this would 

change it and, therefore, that change would somehow 

damage the architectural character is this specific 

block. 

            MR. PETERSON:  Absolutely.  This was built 

that way.  Well, but their argument is that it won't 

hurt the architecture so I think it's quite 

appropriate -- 
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            CHAIRPERSON GRIFFIS:  Before us is lot 

occupancy and my point was on the zoning matter and 

the aspect of, look, we can find places that are 

similar or not similar.  That's not the comparison but 

that looking at the discussion of the importance of 

lot occupancy in an academic or theoretical 

discussion, the importance of lot occupancy is to 

preserve the light and air use and privacy and then 

looking around at how corners are dealt with in an R-4 

in a row dwelling scenario.   

            I don't care if it's Capitol Hill or 

Columbia Heights or Dupont Circle.  The corners are 

dealt with uniquely or differently in all sorts of 

aspects but many times the corner properties actually 

hold that line, hold the corner itself all the way 

down so they increase an awful lot of the lot 

occupancy as opposed to the 60 percent. 

            MR. PETERSON:  I'm saying there's nothing 

in the record to support you on that.  That is not the 

case.  I will tell you that all over Capitol Hill 

there are lots of cases where the corners are not 100 

percent filled in. 

            CHAIRPERSON GRIFFIS:  Let me address that 

specifically.  I'll show you figure 1, site area, the 

Office of Planning's report, which supports my 
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position. 

            MR. PETERSON:  All they are showing you is 

the square where that property is located.  If you are 

arguing -- 

            CHAIRPERSON GRIFFIS:  Right.  That's all 

I need. 

            MR. PETERSON:  Well, I don't think so.  I 

think that we're talking about an area much bigger 

than just that square so it has an impact on the whole 

neighborhood. 

            CHAIRPERSON GRIFFIS:  I understand your 

point. 

            MR. PETERSON:  I don't think your focus on 

just the square is appropriate. 

            CHAIRPERSON GRIFFIS:  I understand your 

point.  I don't think you understand at all.  You want 

us to look at the architectural character of Capitol 

Hill and the uniqueness and that's fine.  We'll do 

that.  We were having a more academic or theoretical 

discussion on lot occupancy and what its purposes are 

in the zoning regulations.  Okay.  Let me let you 

continue, though. 

            MR. PETERSON:  Okay.  Well, I would say 

insofar as practical difficulty is concerned, the 

property owner, the applicant, has not met their 
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burden of proof.  That is that I don't deny that for 

this particular applicant they would like to have the 

rental income and if they want a bigger family, that's 

their choice, but this property is currently being 

used under the zoning regulations in a lawful manner 

and there's no way of showing that it can't be.  I 

compare this to a case we had recently where -- 

            CHAIRPERSON GRIFFIS:  Isn't that the test 

for use variance?  What does that have to do with an 

area variance? 

            MR. PETERSON:  Well, I was just going to 

make the comparison to the case where they have a 

house where it's totally usable.  We had a case with 

a house where the kitchen had been built as a lean-to 

on the back of the house and the lean-to was falling 

off the house.  It's apparent that a house needs a 

kitchen and they needed an area variance so that they 

could rebuild their kitchen on their house. 

            CHAIRPERSON GRIFFIS:  I'll ask you what I 

asked the Office of Planning.  Your threshold for 

practical difficulty or your threshold for an 

applicant to come in, you would say it would have to 

be based on the fact that you couldn't use what you 

have so you have to do something other.  You have to 

build onto it because you can't use what you have. 
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            MR. PETERSON:  I would say it does go to 

them specifically but it goes to the public as a 

whole.  Can someone in the public use this house?  Can 

it be used as a family?  They're saying, "For our 

needs we don't want it.  We want something bigger 

because..." 

            CHAIRPERSON GRIFFIS:  So you are asking 

them to present the test for a use variance for the 

lot occupancy variance which they brought.  I 

understand your position. 

            MR. PETERSON:  You know, and they haven't 

met that test.  And finally we believe that this 

certainly does violence to the zoning plan because one 

of the things for the zoning plan sets out is to have 

open space and that goes back to the character of 

Capitol Hill which is to have spaces between buildings 

on Capitol Hill and they have lots with spaces in 

them.   

            I would say that perhaps the strongest 

argument is the fact that the code specifically goes 

to saying lot occupancy is to be 60 percent and maybe 

with a special exception go up to 70 percent.  These 

open areas are part of the character of Capitol Hill.  

One hundred percent lot occupancy is not in character 

and in keep with what was intended by the zoning code. 
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            MR. ETHERLY:  Mr. Peterson, with regard to 

that point, you also included at the end of your 

statement two pictures of similar properties. 

            MR. PETERSON:  Right. 

            MR. ETHERLY:  I wanted to ask, and perhaps 

as a seque towards those two pictures to help 

understand what they illustrate, does the fact of the 

addition at the rear of that courtyard change in your 

opinion?  I think your answer is no but I just wanted 

to probe it a little bit.  Does it change your 

position?   

            To an extent I understand the argument 

about the open space but, at the same time, I also see 

the side of the adjacent property which is just kind 

of a blank wall.  It perhaps is an unartful way to say 

it but, to an extent, you already have the space 

closed in. 

            MR. PETERSON:  Well, you have that with 

backyards all over Capitol Hill so I don't know why 

you -- I mean, it still is open space. 

            MR. ETHERLY:  Okay.  The two pictures that 

you've enclosed, let's talk a little bit about that. 

            MR. PETERSON:  Right.  Someone else could 

come along and take that garden wall down and put a 

fence up there that you could see through.  That 
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garden wall is just their choice for -- it was 

probably in existence prior to their purchase of the 

house. 

            MR. ETHERLY:  Okay. 

            MR. PETERSON:  But that wall could be 

taken down. 

            MR. ETHERLY:  So with respect to -- I 

neglected to recall if the Chair had inquired whether 

or not -- well, you have a copy of the report so you 

will have a sense of the pictures I'm looking at and 

representing the applicant.  Could you kind of walk 

through the two pictures that you've enclosed so I 

just kind of have an understanding of what I'm looking 

at with respect to -- 

            MR. PETERSON:  Right.  The first picture 

is 822 G Street, S.E. which is just a block away and 

it doesn't have the building to the rear but it has 

the building to the side.  They could argue if this 

one goes through, this would be an argument to in-fill 

that property as well because there's going to be no 

impact.   

            Their argument basically is the special 

exception argument.  There's no impact on light and 

air.  I think they are trying to bootstrap a special 

exception here.  In fact, initially when they wrote 
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their papers up they were writing as if it was a 

special exception. 

            CHAIRPERSON GRIFFIS:  We're clear on what 

we're here for. 

            MR. PETERSON:  Okay.  So that is one 

property where -- and that's a corner property as 

well. 

            CHAIRPERSON GRIFFIS:  Which one, that one? 

822 G? 

            MR. PETERSON:  Um-hum. 

            CHAIRPERSON GRIFFIS:  And you think that 

is similar to what we're looking at? 

            MR. PETERSON:  Yes.  That could be in- 

filled under the same argument.  No harm, no foul is 

what they are claiming. 

            CHAIRPERSON GRIFFIS:  That small structure 

is connected to the principal structure? 

            MR. PETERSON:  Yes. 

            CHAIRPERSON GRIFFIS:  It is connected. 

            MR. PETERSON:  Yes. 

            CHAIRPERSON GRIFFIS:  It is filled in. 

            MR. PETERSON:  No, no.  There's space 

between.  If you look at the wall of the house next 

door -- 

            CHAIRPERSON GRIFFIS:  There's a small 
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setback. 

            MR. PETERSON:  That's about eight feet. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. PETERSON:  They could fill in eight 

feet there. 

            MR. ETHERLY:  If we were to accept this 

argument. 

            MR. PETERSON:  If we are to accept this 

argument. 

            CHAIRPERSON GRIFFIS:  I don't know.  What 

else? 

            MR. PETERSON:  The next one is 116 9th 

Street, S.E. which, again, shows an area where that 

structure behind is the house wall.  That is a corner 

property with a huge side yard. 

            CHAIRPERSON GRIFFIS:  Which is the corner 

property, the white structure is a corner property? 

            MR. PETERSON:  Yes. 

            CHAIRPERSON GRIFFIS:  So its side yard is 

open.  Does that structure go all the way back to the 

rear of its property line? 

            MR. PETERSON:  No.   

            CHAIRPERSON GRIFFIS:  It doesn't abut the 

adjacent property? 

            MR. PETERSON:  By about three feet. 
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            CHAIRPERSON GRIFFIS:  So there's three 

feet between -- 

            MR. PETERSON:  There's an alleyway that 

goes on the side of the house. 

            CHAIRPERSON GRIFFIS:  I don't understand 

what this is showing.  This is showing a full lot then 

minus three feet.  They filled in the entire lot. 

            MR. PETERSON:  They could. 

            CHAIRPERSON GRIFFIS:  They did. 

            MR. PETERSON:  No, they didn't. 

            CHAIRPERSON GRIFFIS:  Minus three feet. 

            MR. PETERSON:  No, no.   

            CHAIRPERSON GRIFFIS:  Yeah, but this -- 

            MR. PETERSON:  This house -- 

            CHAIRPERSON GRIFFIS:  -- from front to 

back. 

            MR. PETERSON:  Here is the corner of 

Independence Avenue. 

            CHAIRPERSON GRIFFIS:  It's from front to 

back. 

            MR. PETERSON:  They could fill in this 

entire lot. 

            CHAIRPERSON GRIFFIS:  Yeah, that's fine, 

but from front to back from my understanding it's 

filled.  Correct? 
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            MR. PETERSON:  This house fills up to the 

alley. 

            CHAIRPERSON GRIFFIS:  Right, the 

pedestrian alley of three feet. 

            CHAIRPERSON GRIFFIS:  Okay.  I'm clear.  

Anything else?  Good.  Let's go down to the -- 

            MS. MILLER:  Can I see the picture? 

            CHAIRPERSON GRIFFIS:  Yes.  Ms. Miller? 

            MS. MILLER:  I just want to know on this 

picture this wall and open space that you're talking 

about, this wall is connected to which property? 

            MR. PETERSON:  I can't see when you point. 

            MS. MILLER:  Which property is this wall 

connected to? 

            MR. PETERSON:  That is to a property 

fronting on Independence Avenue. 

            CHAIRPERSON GRIFFIS:  It's a house. 

            MS. MILLER:  It's a house.  

            MR. PETERSON:  House. 

            MS. MILLER:  Okay.  And is this situation 

common or uncommon on Capitol Hill? 

            MR. PETERSON:  I would say this size of a 

side yard is very unusual. 

            CHAIRPERSON GRIFFIS:  Unusual. 

            MS. MILLER:  Unusual.  That's unusual.  So 
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the fact that there's another unusual yard with a wall 

behind it shows that we shouldn't consider granting a 

variance in this case? 

            MR. PETERSON:  And it's on the corner. 

            MS. MILLER:  Because there's one other 

one? 

            MR. PETERSON:  Well, I just looked within 

a block or -- a few blocks of this property to see 

what there were.  I didn't study the whole Hill.  I'm 

just saying it's not -- 

            MS. MILLER:  It's not the one and only one 

with the characteristics that you're showing us. 

            MR. PETERSON:  Right. 

            MS. MILLER:  But that doesn't have a 

carriage house either. 

            CHAIRPERSON GRIFFIS:  Does it have two 

structures? 

            MR. PETERSON:  No. 

            CHAIRPERSON GRIFFIS:  I mean, it has an 

open space. 

            MR. PETERSON:  Right.  It has a huge open 

space.  What I'm going to was their argument of no 

harm, no foul so let's just go ahead and fill it in. 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. PETERSON:  Which I don't think is the 
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test anyway. 

            CHAIRPERSON GRIFFIS:  No, it isn't.  Okay. 

You made a very strong statement that this would do 

violence to the zoning regulations if we filled in 

that small space or allowed that lot occupancy 

because, after all, Capitol Hill is laid out to have 

openings between structures.  Am I understanding you 

correctly? 

            MR. PETERSON:  I said it's laid out with 

diversity so there is no one standard that says this 

is the way it should be. 

            CHAIRPERSON GRIFFIS:  Okay.  But you can't 

argue, one, look at our existing condition and, two, 

look at the regulations because they are not the same. 

You have diversity in Capitol Hill has it was 

developed prior to 1958 most of which are 

nonconforming based on the implementation of our 

zoning regulations. 

            MR. PETERSON:  That's correct. 

            CHAIRPERSON GRIFFIS:  So you have this 

existing fabric that is great, fabulous, unique.  My 

goodness, we've designated it as an historic district. 

Wonderful stuff and then we adopt our regulations of 

'58 that say, yeah, but all that is illegal.  Now we 

have these conflicting areas. 
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            Now, you're saying that, of course, laying 

it all out, filling those in, we need space, we need 

the openness and Capitol Hill is diverse in that 

aspect.  It does.  You said it has spaces between 

buildings.  Is that correct? 

            MR. PETERSON:  Um-hum.  Yes.  

            CHAIRPERSON GRIFFIS:  Okay.  So then how 

do you reconcile an R-4 zone district in Capitol Hill 

or on this block which is matter-of-right row 

dwellings which means property line to property line 

there is no opening.  That entire block could be set 

up so that if it was rebuilt and there was allowable 

or conforming lot sizes, you would not have a break in 

the row dwellings. 

            MR. PETERSON:  And you wouldn't have this 

property either. 

            CHAIRPERSON GRIFFIS:  I'm not sure about 

that. 

            MR. PETERSON:  Well, you wouldn't have the 

-- you wouldn't have two buildings on one property 

with residents. 

            CHAIRPERSON GRIFFIS:  You would have a 

full face, one structure that held that corner. 

            MR. PETERSON:  Not necessarily, no. 

            CHAIRPERSON GRIFFIS:  You could. 
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            MR. PETERSON:  Again, not necessarily, no. 

Not even an R-4 zone. 

            CHAIRPERSON GRIFFIS:  Then I'm totally 

confused because -- 

            MR. PETERSON:  Because it could only 

occupy 60 percent of the lot.  Corner structures 

aren't allowed to occupy 100 percent of the lot in R- 

4. 

            CHAIRPERSON GRIFFIS:  Right.  I understand 

that. 

            MR. PETERSON:  Okay.  So you couldn't have 

that if you started all over. 

            CHAIRPERSON GRIFFIS:  Okay.  Very well.  

What else? 

            MR. PETERSON:  That's it. 

            MS. MILLER:  I just want to ask you how do 

you distinguish between a use variance and an area 

variance?  Do you have an opinion on that? 

            MR. PETERSON:  Well, I agree that the test 

for a use variance is more difficult but in a way they 

have expressed it almost as a use variance in the way 

they talk about it because they talk about their want 

to use it so they have mixed the two together and, 

thus, we felt like we had to respond to both. 

            MS. MILLER:  Okay.  Thank you. 
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            CHAIRPERSON GRIFFIS:  I think the 

fundamental issue that we have often times, this 

certainly but in other variance cases, I mean, how do 

we entertain a discussion of an addition to a property 

without talking about how it is utilized?  How it is 

utilized is one thing and, therefore, how it is used 

is one thing.   

            I don't think the Board has any 

misunderstanding that this even gets close to a use 

variance.  There is no use discussion here.  This is 

an R-4 residential zone district and it is clearly 

being proposed to continue as residential use. 

            MR. PETERSON:  But they talk about use 

because they have a bigger family and they want a 

playroom and they want an office. 

            CHAIRPERSON GRIFFIS:  I'm very clear on 

all that. 

            MR. PETERSON:  Okay.  

            MS. MILLER:  I mean, I think we can get to 

this in the deliberations but I think it's not an easy 

concept and I think there's a lot of confusion about 

the difference.  My reading is that with respect to an 

area variance we look at the practical difficulty upon 

the owner of the property and that's why we are 

considering in this case this particular owner's 
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difficulties.  When we look at a use variance, we're 

looking at, well, whether somebody else could use the 

property the way it is or not and that's the 

difference in my mind. 

            CHAIRPERSON GRIFFIS:  Your's and the 

Court's.  Okay.  I think we're clear.  Very well.  Any 

other questions from the Board?  Does the applicant 

have any cross examination of the witness you just 

heard?  Any questions of the Capitol Hill Restoration 

Society, Mr. Peterson? 

            MR. CONNORS:  Just comments if they are 

helpful. 

            CHAIRPERSON GRIFFIS:  Not at this point. 

            MR. CONNORS:  Okay. 

            CHAIRPERSON GRIFFIS:  Very well.  Again, 

thank you very much.  Very thorough submission.  We 

will take the time to read through all of this.  I 

appreciate you availing yourself for the rigorous 

discussion that we've had on the zoning issues. 

            That being said, is there anyone else here 

present to give testimony today, persons either in 

support or in opposition to Application 17313?  Okay.  

If not, then I'll turn it over to you for closing 

remarks, summations, anything else you would like to 

tell us.   
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            Actually, before you do that, can I just 

ask, Ms. Polles, you're here just to observe the whole 

proceedings?  Good.  We've got a little scout in the 

audience to see how absurd we actually are unless you 

couldn't see that to begin with. 

            Okay.  Let me turn it over to you. 

            MR. CONNORS:  Our closing arguments really 

are that we have, Ned and I, have worked with various 

committees starting with the Office of the Zoning 

Administrator through up until we presented the ANC 

and met with Travis from the Office of Planning.  

            During this we have again and again shown 

the uniqueness of this property to not only Capitol 

Hill but, most likely, if it were in another 

neighborhood in the city it would be the same 

circumstance where this lot is not only undersized, 

lacks the alley access, lacks even a pedestrian alley 

access of other examples that have been shown today, 

but adding a facade within the existing courtyard 

would be an improvement to the street scape in terms 

of an urban sense.   

            It also would hold the edge of that corner 

and carry through in both directions not only on G 

Street but on 10th Street.  The points that the Ertels 

are making about what will they use this addition for, 
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it's to stay at the property.  That's their desire, to 

use their property to their fullest use without 

causing significant detriment to their community.  

They have gone to great lengths to talk to their 

neighbors.   

            The two properties that are abutting their 

property, which were the most important, both of those 

properties are in full support.  At this point there 

is really nothing else to say as far as the 

architectural point of view.  I don't know if Mr. 

Ertel has any comments. 

            MR. ERTEL:  I just want to thank everybody 

for taking the time to hear us.  The reason we went 

through this is we love where we live on Capitol Hill 

and we want to stay.  You know, four years ago when we 

moved in, or five years ago, there were no babies on 

the block and now there are five and it's becoming a 

great place to live, you know, for kids.  We are 

trying to enroll our son in a good school so we want 

to be a contributing member and that's why we're going 

through this process.  We appreciate your time. 

            CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  The Board appreciates your time in pulling 

this together and being so committed not only to the 

city but your own neighborhood.  No matter what, 
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controversial or noncontroversial cases, difficult, 

simple, we give great time and attention to it and we 

will do that as well with this one.  If there is 

nothing further -- 

            MR. MANN:  Mr. Chairman, I have one other 

minor question. 

            CHAIRPERSON GRIFFIS:  Yes, Mr. Mann. 

            MR. MANN:  Could you tell me what the 

purpose is of the photograph on the lower left-hand 

corner showing the automobile? 

            MR. CONNORS:  That was part of when we had 

been talking to people about the curb cut and they 

were wondering what's there now.  That is the existing 

condition.  It's in front of their carriage house.  

Now more or less cars kind of just park up on the 

sidewalk as a result of that being there. 

            CHAIRPERSON GRIFFIS:  So there's no curb 

there?  Oh, I see.  That's the curb cut in front of 

the carriage house. 

            MR. CONNORS:  Right.  You can see there's 

a little piece of slate in-fill. 

            CHAIRPERSON GRIFFIS:  I understand. 

            MR. CONNORS:  Obviously there's no garage 

in the carriage house now but it was part of our 

former presentation when we were talking with people 
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to show what's there and why is it a problem and why 

trading one space on the street for two spaces below 

grade could be an improvement.  That's it. 

            MR. MANN:  Thank you. 

            CHAIRPERSON GRIFFIS:  Very well.  Okay.  

That being said, first there have been a couple of 

submissions.  I think it's appropriate for us to take 

time and set for decision making.  I would like to do 

that on the 3rd of May which is our first Tuesday of 

the month when we actually do out meetings as opposed 

to today where we had a special public meeting, but we 

won't go into that.   

            Is there anything further from the Board 

that we would require submitted before that time?  

There's two things that I would note.  First of all, 

any photographs or any other documents that you 

presented today need to be copied and put into the 

record.  We can submit those then as quickly as 

possible.   

            Secondly, I will keep the record open for 

the applicant to submit clarification of the test of 

the uniqueness, practical difficulty, whether it 

impairs the intent and integrity of the zone plan and 

map or public good.  If you want to avail yourself to 

do that, certainly I think we could accept that.  That 
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would obviously be very short and succinct if need be. 

Also you don't have much time to do it.  It would need 

to come in by -- Ms. Bailey, could I extend our time 

to the close of business on Thursday? 

            MS. BAILEY:  Just give me a minute to just 

go there, Mr. Chairman.  I just need to go to that 

page.   

            CHAIRPERSON GRIFFIS:  Do you anticipate 

doing that?  You don't have to answer definitively.  

I mean, is that something you might want to consider 

or not at all? 

            MS. BAILEY:  Yes, Mr. Chairman.  The 28th 

of April will be fine. 

            MR. ERTEL:  I wasn't exactly clear what we 

could submit. 

            CHAIRPERSON GRIFFIS:  Good question.  

Okay.  What I would like to do is just keep the record 

open if you wanted to reiterate some of the arguments 

that you've made today in terms of meeting the test.  

That is, the uniqueness, practical difficulty.  We 

have the two-part process, the written submissions, 

but now you've heard our questions of the Office of 

Planning.   

            You've heard the Office of Planning 

present their case.  You've obviously been in 
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discussion.  This is the forum.  If there is anything 

that was kind of brought up today that you want to 

highlight or succinctly put in narrative form for the 

Board's consideration, we will reread the entire 

record on this and come to a decision on the following 

Tuesday.  The record is open for that, a restating of 

the argument. 

            MR. ERTEL:  Okay. 

            MR. CONNORS:  Documents submitted by the 

28th. 

            CHAIRPERSON GRIFFIS:  28th, right.  Okay.  

Good.  Ms. Bailey, anything else? 

            MS. BAILEY:  No, Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Okay.  So, to 

reiterate, of course, the record is open for the two 

things we need, the photographs and new documentation 

that was presented today, and also the record is kept 

open for any narrative form from the applicant.  It 

would be to the Office of Zoning by the close of 

business on the 28th.   

            On May 3rd, Tuesday, first in the morning, 

we will call our public meeting.  Of course, at that 

time -- I think you may have sat through our special 

public meeting today -- there's no opportunity for 

additional evidence or testimony.  It is the straight 
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deliberation of the Board.  We'll go through all of it 

and make a decision at that point.  Very well.  Let me 

answer any other questions that you might have of the 

process or concerns. 

            MR. CONNORS:  No.  Thank you for your 

time. 

            CHAIRPERSON GRIFFIS:  All set?  Good.  

Thank you.  Thank you all very much.  Appreciate your 

time and effort put into this.   

            Ms. Bailey, if there's nothing for the 

Board in the morning session, then -- 

            MS. BAILEY:  That's it, Mr. Chairman, for 

the morning. 

            CHAIRPERSON GRIFFIS:  Excellent.  In which 

case why don't we adjourn the morning session. 

            (Whereupon, at 12:39 p.m. off the record 

for lunch to reconvene at 1:55 p.m.) 
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          A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 

                                           1:55 p.m. 

            CHAIRPERSON GRIFFIS:  Good afternoon, 

ladies and gentlemen.  Let me call to order the 

afternoon session of the 26th of April, 2005.  My name 

is Geoff Griffis, Chairperson.  Joining me today is 

Ms. Miller, the Vice Chair, and our other esteemed 

member, Mr. Etherly.  Representing the National 

Capitol Planning Commission is Mr. Mann.   

            This is, of course, the afternoon public 

hearing of the Board of Zoning Adjustments of the 

District of Columbia.  Copies of today's hearing 

agenda are available for you.  We will skip quickly 

through that as we have one case scheduled for this 

afternoon.   

            I will let you know that very importantly 

all proceedings before the Board of Zoning Adjustment 

are recorded.  They are recorded in two fashions.  

First we have the court reporter that is creating the 

official transcript of our proceedings.   

            Secondly, we are being broadcast live on 

the Office of Zoning's website.  Attended to both of 

those I would ask that people turn off their cell 

phones and beepers or any other device that might 
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disrupt the transmission or the concentration of those 

providing testimony before the Board today. 

            Also, when coming forward to speak to the 

Board I would ask that first you will have filled out 

a witness card.  Witness cards are available at the 

table where you entered into the hearing and also on 

the table in front of us where you will provide 

testimony.  Those two cards go to the recorder sitting 

on the floor to my right.  You will then need to just 

state your name and address for the record and then 

proceed with your testimony.  

            The order of procedure for special 

exceptions and variances is as follows.  First, we 

hear from the applicant and their witnesses.  Second 

we will hear any Government or agency reports attended 

to the application.  Third will be the Advisory 

Neighborhood Commission's report.  Fourth would be 

persons or parties in support of the application.  

            Fifth will be persons or parties in 

opposition to the application.  Sixth, finally, we 

will hear again from the applicant and they will 

provide rebuttal witnesses and conclusions and 

summations.  Throughout all of that we will have cross 

examination of all the witnesses.  Cross examination 

is, of course, allowed by the applicant and parties in 
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the case.   

            The ANC within which the property is 

located is automatically a party in the case and, 

therefore, will be able to participate fully as a 

party but will also be able to conduct cross 

examination.  As we get into this case as with all 

others, I will give direct and specific instruction as 

to the time and the substance that is appropriate for 

the application for cross examination.  

            The Sunshine Act requires that this Board 

conduct all its hearings in the open and before the 

public.  This Board does enter into executive session 

often times during a hearing or after a hearing.  That 

is used for the purposes of reviewing the record of 

cases and deliberating on cases.  This is in 

accordance with our rules, regulations, and 

procedures.  It is also in accordance with the 

Sunshine Act.   

            We do ask, however, that people present 

today do not engage Board members this afternoon in 

private conversations so that we do not give the 

appearance of receiving information outside of that 

which is established today in the public.  That is, 

the public record on this case. 

            That being said, let us -- well, let me 
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say a very good afternoon to Ms. Bailey on my far 

right with the Office of Zoning.  Also Ms. Glazer next 

to her representing the Office of the Attorney 

General.  Mr. Moy with the Office of Zoning will be 

zoning us shortly. 

            Let's do this at this time.  Let me ask 

all those who are going to present testimony today in 

this case if you would please stand and give your 

attention to Ms. Bailey.  She is going to administer 

the oath.  Anyone think they might even talk to the 

Board?  Someone has to talk to us.  We're going to be 

pretty lonely up here.  Okay. 

            MS. BAILEY:  Do you solemnly swear or 

affirm that the testimony you will be giving this 

afternoon will be the truth, the whole truth, and 

nothing but the truth? 

            WITNESS:  I do. 

            CHAIRPERSON GRIFFIS:  Excellent.  At that 

point now I can ask if anyone has any preliminary 

matters for the Board's attention.  Preliminary 

matters are those which relate to whether a case will 

or should be heard today.  Request for postponements, 

withdrawals, whether proper and adequate notice has 

been provided are elements of preliminary matters. 

If you are not prepared to go forward with a case 
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today or if you believe the Board should not proceed 

with the case, now would be the time to raise that. 

            Ms. Bailey -- well, let me go to -- there 

it is.  What do you know, Ms. Bailey?  Any preliminary 

matters for us? 

            MS. BAILEY:  I'm going to let Mr. Glasgow 

address it for me, Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Indeed. 

            MS. BAILEY:  And Mr. Brown. 

            CHAIRPERSON GRIFFIS:  Good.  Why don't we 

do that then.  We'll have you gentlemen introduce 

yourselves and let's move ahead. 

            MR. GLASGOW:  For the record, my name is 

Norman M. Glasgow, Jr., law firm of Holland and 

Knight, representing the applicant in Application No. 

17309. 

            MR. BROWN:  And I'm Patrick Brown from 

Greenstein, DeLorne, and Luchs representing the Chain 

Bridge Road University Terrace Preservation Committee 

and Mr. Djabbarzadeh here. 

            CHAIRPERSON GRIFFIS:  Representing all 

those folks? 

            MR. BROWN:  The Preservation Committee and 

Mr. Djabbarzadeh.  There were party status to this 

application filed separately by both. 
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            CHAIRPERSON GRIFFIS:  Right.  Okay.  So 

you are representing two requests for party status. 

            MR. BROWN:  That's correct. 

            CHAIRPERSON GRIFFIS:  I see.  Okay.  

That's a whole other issue. 

            Mr. Glasgow, you've submitted a letter, 

Exhibit No. 59, requesting postponement of this 

hearing.  Is that correct? 

            MR. GLASGOW:  That is correct. 

            CHAIRPERSON GRIFFIS:  And that is to allow 

for additional time to work with these folks that are 

requesting party status in the Office of Planning.  

Any other issues? 

            MR. GLASGOW:  No other issues. 

            CHAIRPERSON GRIFFIS:  Okay.  Mr. Brown, 

response to the request? 

            MR. BROWN:  We filed a written response.  

We do not oppose the request for a continuance.  We do 

ask that the July 19th date that was being proffered 

by the applicant doesn't seem appropriate given the 

level of work that needs to be done in this case, as 

well as the schedules of our experts and my clients 

looking at the summer months.  We would ask for a 

September date. 

            CHAIRPERSON GRIFFIS:  Right.  Mr. H-O-V-D- 
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E.  How do you pronounce that? 

 

            PARTICIPANT:  Hovde. 

            CHAIRPERSON GRIFFIS:  Hovde.  Is Mr. Hovde 

present? 

            PARTICIPANT:  No. 

            CHAIRPERSON GRIFFIS:  Mr. Watson?  Mr. 

England?  Okay. 

            MS. MILLER:  May I ask a question? 

            CHAIRPERSON GRIFFIS:  Yes. 

            MS. MILLER:  I thought I saw that Mr. 

Watson and Mr. England might be also represented by 

Mr. Brown.  Is that incorrect? 

            MR. BROWN:  They are members of the Chain 

Bridge Road Preservation Committee.  They would fall 

underneath the umbrella of the Preservation Committee. 

            MS. MILLER:  Okay.  Thank you. 

            CHAIRPERSON GRIFFIS:  Here's why I asked 

the question.  I mean, it's obviously not a surprise.  

We have these letters and we were anticipating doing 

this, but I was also anticipating a status in party 

status this afternoon.  Having these individuals not 

here, I'm not sure if that would be detrimental for 

our review of them but certainly we couldn't ask any 

specific questions. 
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            Mr. Glasgow, would you have any comments 

on that? 

            MR. GLASGOW:  We are prepared to discuss 

party status this afternoon since they have counsel 

who represents all of them. 

            CHAIRPERSON GRIFFIS:  What about -- so you 

don't see any -- see, that's -- we have one, two, 

three, four, five, six requests for party status as I 

see it, five of which are in opposition.  Mr. Brown, 

do you represent all of them? 

            MR. BROWN:  I think the names you 

mentioned before, Mr. Watson, Mr. England, and one 

other, they fall within again, the umbrella of the 

Preservation Committee so I represent the Preservation 

Committee and Mr. Djabbarzadeh who is also a member of 

the Preservation Committee but his property runs along 

the entire boundary of this property so he wanted to 

proceed to some extent separate from the Preservation 

Committee. 

            CHAIRPERSON GRIFFIS:  What about Mr. 

England? 

            MR. BROWN:  Again, he's within the 

umbrella of the Preservation Committee I'm being told. 

            CHAIRPERSON GRIFFIS:  Oh, okay.   

            MR. BROWN:  And Mr. Hovde who is outside 
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the scope of my representation. 

            MS. MILLER:  With respect to Mr. Watson, 

though, he is also an abutting property owner.  Is 

that correct? 

            MR. BROWN:  Yes. 

            MS. MILLER:  Would you be representing him 

in a dual capacity as abutting property owner and as 

part of this Preservation Committee or just all rolled 

into the Preservation Committee? 

            MR. BROWN:  Within the Committee. 

            MS. MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  It needs to be clear 

we have kind of tabled the request for postponement 

because obviously if we can establish party status and 

we can have all the parties respond to this request, 

I can't imagine that they didn't anticipate it was 

going to be done just based on the fact that they 

aren't here and they sent Mr. Brown to represent those 

that are being represented.  Perhaps we can move along 

except we have one that I'm kind of confused because 

Mr. Hovde is not represented today.  Is that correct?  

And everyone else is? 

            MS. MILLER:  What about Mr. Mulitz? 

            CHAIRPERSON GRIFFIS:  Mr. Mulitz is 

present.  Correct? 
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            MR. BRODSKY:  No, I'm the attorney seeking 

party status. 

            CHAIRPERSON GRIFFIS:  Oh, you are?  Why 

don't you come forward and introduce yourself. 

            MR. BRODSKY:  I'm Marke Brodsky.  I also 

didn't anticipate being here so excuse my casual 

dress.  I meant no disrespect. 

            CHAIRPERSON GRIFFIS:  How did you fall 

upon us? 

            MR. BRODSKY:  Through the Internet.   

            CHAIRPERSON GRIFFIS:  We don't have a 

dress code.  We don't even have an admission cost, 

although by the emptiness of the room you might think 

that we raised our ticket price.  Nonetheless, okay.  

            I think let's go through them.  Unless 

there is any objection from Mr. Brown or Mr. Glasgow, 

let's run through and see if we can't deal with a few 

moments of the time that we have today and establish 

party status.   

            That also starts to frame who you are 

actually discussing with and what level of 

participation they are going to have when we come back 

and we'll set that date.  What I anticipate doing is 

we'll run through the party status that we can and 

either approve or deny them.   
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            Any that we don't anticipate that we can 

deal with today or we have questions that can't be 

answered, perhaps we would look at an option of 

setting it off for our next date and taking it up as 

a preliminary matter.  I don't think we necessarily 

would need to get to that level.   

            Then we'll get back to the request of 

postponement and then we'll set the date if that is, 

in fact, approved.  Everyone okay with that?  

Excellent.  Then let's go forward.  Let's start with 

Mr. Brown's largest group, representation of the Chain 

Bridge Road University Terrace Preservation Committee 

which would include Mr. Watson and Mr. England.  Is 

that correct, Mr. Brown? 

            MR. BROWN:  Correct. 

            CHAIRPERSON GRIFFIS:  Okay.  So those are 

inclusive of a single party.  Board members, do we 

have questions?  Mr. Etherly. 

            MR. ETHERLY:  Just to clarify.  Would that 

also for Mr. Brown's organization include Mr. 

Djabbarzadeh as well? 

            MR. BROWN:  Yes.  But also he has asked to 

be recognized separately as a party given his physical 

location.  I think as a practical matter you'll find 

that we are able to incorporate our efforts jointly, 
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but he would like to be recognized separately.  Oh, 

I'm told he's not a member of the Preservation 

Committee. 

            MR. ETHERLY:  Okay.  No problem.  So, Mr. 

Chair, we would be looking at this request also 

including Mr. Watson and Mr. England as far as the 

Chain Bridge Road University Terrace Preservation 

Committee. 

            CHAIRPERSON GRIFFIS:  Exactly. 

            MR. ETHERLY:  Okay.  Thank you. 

            MS. MILLER:  Can I ask a question? 

            CHAIRPERSON GRIFFIS:  Yes. 

            MS. MILLER:  Mr. Brown, as a practical 

matter, when you will be cross examining or whatever, 

would you be doing that just one time on behalf of 

both interests? 

            MR. BROWN:  I imagine so.  I imagine so.  

I won't ask the same question twice.  Mr. Djabbarzadeh 

has certain expertise in engineering and other 

construction matters so that he brings something 

additional to our knowledge here so there may be an 

opportunity for him to testify independently of the 

Preservation Committee but I think that is a value 

added. 

            MS. MILLER:  Okay. 
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            CHAIRPERSON GRIFFIS:  Very well.  Any 

questions then of the large group of Chain Bridge Road 

University Terrace Preservation Committee?  CBRUTPC.  

It doesn't work very well. 

            MR. BROWN:  The Preservation Committee. 

            MS. MILLER:  I have a question.  With 

respect to Mr. Watson, I think that he also is an 

abutting property owner but your representation will 

just include his interests in general under the 

umbrella of the Preservation Committee? 

            MR. BROWN:  That's correct. 

            MS. MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  Meaning his 

interests are -- the elements of his concern are those 

that are shared by the Preservation Committee. 

            MR. BROWN:  Yes. 

            CHAIRPERSON GRIFFIS:  Right.  Okay.  

That's pretty clear.  Anything else?   

            MS. MILLER:  No. 

            CHAIRPERSON GRIFFIS:  Good.  Mr. Glasgow? 

            MR. GLASGOW:  No comment on that. 

            CHAIRPERSON GRIFFIS:  Any objection to 

granting the party status of the Preservation 

Committee? 

            MR. GLASGOW:  No objection. 
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            CHAIRPERSON GRIFFIS:  No objection?  Okay. 

Board members, any objection?  No voiced objection.  

I take it we can move ahead.  As a consensus we have 

the first party in this case the Preservation 

Committee represented by Mr. Brown which is inclusive 

of Mr. Watson and Mr. England.  Okay.  Let's move 

ahead then to Mr. -- 

            MR. BROWN:  Djabbarzadeh. 

            CHAIRPERSON GRIFFIS:  Say it again? 

            MR. BROWN:  Djabbarzadeh. 

            CHAIRPERSON GRIFFIS:  Djabbarzadeh.  I 

will get it.  Not to worry.  Excellent.  Any questions 

from the Board of Mr. Djabbarzadeh?  Clarifications?  

None?  Everybody clear?  There are no questions on 

specificity and uniqueness and how he would be 

uniquely and distinctly impacted?  Mr. Etherly. 

            MR. ETHERLY:  Mr. Chair, quick disclosure 

just for the sake of clarity here.  It's unusual 

because I actually recall this is the first time 

perhaps that in a few months that Greenstein has been 

in front of us.  Let me disclose for the record that 

in my role as the Chair of a charter school, we do 

retain one of the attorneys affiliated with Mr. 

Brown's firm unrelated to anything zoning related, 

unrelated to Mr. Brown's capacity, but one of the 
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partners at his firm is employed by my charter school 

so I wanted to disclose that for the record.   

            I don't feel in any way that would impact 

my ability to sit impartially on this case and deal 

with the facts fairly but I want to make that 

disclosure to my colleagues and open myself up for any 

questions that any of the potential parties or my 

colleagues might have. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  It's always better to be safe than to 

be sorry.  Isn't there a legal maxim that you could 

swing a stick and hit a lawyer in this town? 

            MR. ETHERLY:  Several. 

            CHAIRPERSON GRIFFIS:  Any questions in all 

seriousness from the Board of Mr. Etherly?  Mr. 

Etherly, of course, let me ask you, you would be able 

to hear this case impartially and judicially decide 

it? 

            MR. ETHERLY:  Yes. 

            CHAIRPERSON GRIFFIS:  Good.  Any questions 

or follow-up from the Board?  Mr. Brown, do you have 

any -- Mr. Glasgow, do you have any difficulty on Mr. 

Etherly continuing? 

            MR. GLASGOW:  No, sir. 

            CHAIRPERSON GRIFFIS:  Excellent.  Mr. 
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Brown? 

            MR. BROWN:  No. 

            CHAIRPERSON GRIFFIS:  Okay.   

            MR. BROWN:  No objection. 

            CHAIRPERSON GRIFFIS:  Let's move ahead 

then.  Charter schools don't come under zoning regs., 

do they?  They are matter-of-right.  Yeah, okay.  

Where were we?  Mr. Glasgow, do you have any -- did I 

ask you if you have any opposition to the request for 

party status of Mr. Djabbarzadeh? 

            MR. GLASGOW:  No objection.  Just one 

clarification, Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Yes. 

            MR. GLASGOW:  I understand that he may be 

called separately as a witness but all cross 

examination and everything will be under the umbrella 

of Mr. Brown's other representation. 

            CHAIRPERSON GRIFFIS:  Okay.  There was a 

statement there.  Right? 

            MR. GLASGOW:  Yes. 

            CHAIRPERSON GRIFFIS:  And then the 

clarification and the question, Mr. Brown, 

logistically as Ms. Miller was asking you, do you 

anticipate doing separate crossings and, I think, more 

importantly -- I don't know.  Are you presenting two 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 115

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

different cases then?  You would present the 

Preservation Committee and then a separate case for 

your other representation of the party? 

            MR. BROWN:  I don't expect so.  I think it 

will be seamless. We'll incorporate everyone into one 

single integrated presentation. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. BROWN:  A single cross examination. 

            CHAIRPERSON GRIFFIS:  Kind of begs the 

question then why are we looking at two separate 

applications for party status.  Could you not join the 

first party request?  Although it is represented and 

maybe not a member, as you have indicated, of the 

Terrace or Preservation Committee but couldn't he join 

that party in representation? 

            MR. BROWN:  I guess he could.  His choice 

was to apply separately and I think he would like to 

keep it that way as a technical matter.  But, again, 

we're not going to burden the Board with repetition or 

separate matters.  There is a high level of 

cooperation between the group. 

            CHAIRPERSON GRIFFIS:  Right.  Okay.  Good. 

Follow-up, Mr. Glasgow? 

            MR. GLASGOW:  No. 

            CHAIRPERSON GRIFFIS:  Any follow-up from 
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the Board?  Ms. Miller, question? 

            MS. MILLER:  Yes.  Attached to the party 

status application, the second page is something in 

which it says he's going to serve notice that Rudy 

Djabbarzadeh will represent the following homeowners 

only on the questions relating to SWM soil erosion and 

architectural issues.  I'm really not clear what this 

is going to entail.   

            He's applying for party status because of 

his own unique interest that he's going to represent 

all these other homeowners.  I don't understand that 

also with respect to how Mr. Brown is going to be 

representing him as well as these other individuals 

listed. 

            MR. BROWN:  Again, I think that gives 

recognition to his particular expertise with the site 

and also with these storm water management issues.  

Again, I don't see any duplication occurring.  He 

prepared this himself but he was trying to point out 

the specific substantive issues of his concern and his 

expertise which will fall within the joint effort. 

            MS. MILLER:  We don't have any 

authorization that these individuals want him to 

represent him in an official capacity.  Do we? 

            MR. BROWN:  And I don't think I'm offering 
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-- this afternoon I'm not offering that.  I'm offering 

to represent the Preservation Committee and Mr. 

Djabbarzadeh and I'm not making reference to those 

individuals. 

            MR. GLASGOW:  Ms. Miller, that's the way 

that I understood the discussion of the Board, that we 

were just talking about Mr. Djabbarzadeh and not these 

other people that were being referenced in that 

document. 

            CHAIRPERSON GRIFFIS:  That's my 

understanding unless we look at it anyway differently. 

Is there any further questions or comments?  Let me 

hear any opposition to granting party status to Mr. 

Djabbarzadeh of 2740 Chambers Road, N.W.  Not noting 

any opposition, we have a consensus of the Board of 

those present to grant party status.  We now have two 

parties in this case.  We have a request for a party 

status from Mr. Eric T. Hovde who is not present.  Is 

that correct?  Okay.   

            Let's go to and see if we can -- Mr. Hovde 

indicates he is the owner of the property which is 

adjacent to the property that is the subject of the 

application before the Board, makes a request of party 

status.  Pursuant of all of this, I had some questions 

actually of how uniquely and distinctively they might 
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be impacted or affected.  I'll ask the Board if they 

can help me find that out in the written application.  

            There is adjacency.  I don't think anyone 

is in question there but we also have a large party 

now adjacent.  We've just granted party status to the 

individual that will be talking extensively, as I 

think we can predict, on the storm water management, 

stability, slope, site planning.  Comments? 

            MS. MILLER:  My understanding is also, and 

Mr. Brown can correct me if I'm wrong, that the Chain 

Bridge Board University Terrace Preservation Committee 

will also be addressing these issues.  Is that 

correct? 

            MR. BROWN:  Yes. 

            MS. MILLER:  Okay.  I don't think that the 

applicant has made a case for how he is uniquely 

impacted.  He has just said that he's adjacent and we 

would have to assume that he is uniquely impacted.  I 

don't think we just assume that. 

            CHAIRPERSON GRIFFIS:  Indeed.  Any other 

comments? 

            MR. ETHERLY:  Mr. Chair, I'm comfortable 

with your posture on the party status application.  I 

think what provides a little bit of security here is 

the fact that these issues are going to be explored in 
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detail by the two parties that have already been 

established.   

            As Mrs. Miller has noted, I think there's 

a common nucleus of issues here that Mr. Hovde's 

interests are going to be adequately covered, if not 

safeguarded outright, by the existing parties that we 

have already established. 

            CHAIRPERSON GRIFFIS:  Excellent.  I 

absolutely agree.  I don't think we are going to miss 

any of the elements that he finds would -- 

            MR. BROWN:  Mr. Chair, could I interject?  

I'm not purporting to represent Mr. Hovde but since 

he's not here, he may, in fact, have a unique 

perspective and I just can't speak to it.  I would be 

prepared to leave the matter open and if he chooses to 

come forth -- 

            CHAIRPERSON GRIFFIS:  What's your 

understanding?  You have obviously talked to a lot of 

the parties in opposition.  Was the feeling that today 

was not the day to come down here?  Why would Mr. 

Hovde not be here? 

            MR. BROWN:  That I don't know.  I have no 

direct communications with him. 

            CHAIRPERSON GRIFFIS:  Okay.  I don't have 

any difficulty, as I said.  I think we can easily take 
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this up as a preliminary matter.  I don't think it's 

going to be stronger at that point but I think I can 

be persuaded.  We are going to have to limit the 

amount.   

            This is not a new type of application.  It 

is certainly not a new situation for the Board to have 

so many requests for party status.  I think it's 

important that everyone understands that for ease of 

administration and for clarity and facts in these 

cases.  We need to be concise and consolidate.   

            I'll disclose a little bit because it's 

such an intimate crowd this afternoon, but your case 

is so much stronger if it isn't so fractured and 

there's 15 people asking the same thing thinking 

that's really going to really hit it home.  I mean, 

let's get down to the facts of the matter and get to 

business.   

            All right.  There it is.  I'm perfectly 

prepared to set it off and we can pick it up.  I don't 

think there's a strong showing right now.  I mean, 

frankly the party status application should stand on 

its own.  It's not required to be able to answer 

questions.   

            These are very explicit questions and 

straightforward.  I think the application is well put 
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together.  The one is how are you significantly, 

distinctly, or uniquely affected or impacted?  There 

isn't anything on this application.  Okay.  Let me 

hear from others. 

            MS. MILLER:  I just want to ask Mr. Brown, 

since you're representing the other opponents in this 

case, is there any reason that this Mr. Hovde couldn't 

join either one of your parties? 

            MR. BROWN:  I know of no reason why he 

couldn't join but, again, I don't know his feelings. 

            MS. MILLER:  Okay. 

            MR. BROWN:  He would certainly be welcome 

from our perspective. 

            MS. MILLER:  Okay.  Thank you. 

            CHAIRPERSON GRIFFIS:  Tell you what.  

Let's take two seconds and just find out where he's 

located.  Obviously, it's University Terrace.  Do you 

know where it is? 

            MR. GLASGOW:  Do you want to see a plat 

where his lot is located? 

            CHAIRPERSON GRIFFIS:  Yes.  Yeah, do you 

have that?  What do you have? 

            MR. GLASGOW:  It's in the statement. 

            MR. SHER:  Mr. Chairman, for the record, 

my name is Steven Sher, Director of Zoning and 
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Planning Services with Holland and Knight.  In the 

applicant's original application before the first tab 

there's a plat that shows all the properties within 

200 feet. 

            CHAIRPERSON GRIFFIS:  It's bigger than 

mine.  Why is that one so big?  I don't get a spiral 

binding?  Okay.  Got it.  Thank you very much.  Okay.  

I think we located him on the map.  Proposed action 

from the Board? 

            MR. MANN:  I would actually propose that 

we deny party status since he's not even here.  I 

think if it's really that important to him, perhaps 

next time if we continue this case and he wants to be 

considered for party status next time around, maybe he 

can ask. 

            CHAIRPERSON GRIFFIS:  Excellent. 

            MR. ETHERLY:  Second it, Mr. Chair. 

            CHAIRPERSON GRIFFIS:  Good.  So we have a 

motion to deny the request for party status.  It's 

been seconded.  Mr. Mann has indicated that he would 

be open to hearing an argument at the calling of the 

case to establish party status if it was so brought 

before the Board. 

            MR. MANN:  That's right. 

            CHAIRPERSON GRIFFIS:  Very well. Any other 
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further comments, deliberation?  Then we have a motion 

before us that has been seconded.  I would ask for all 

those in favor to signify by saying aye. 

            ALL:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining? 

            MS. MILLER:  Mr. Chair, I just want to 

make one more comment.  Part of my reason for voting 

to deny is that he does have the option of joining 

with the other opposing parties which would probably 

be more effective in any event. 

            CHAIRPERSON GRIFFIS:  Good.  Okay.  That 

being said, let's move ahead then to -- oh, I'm sorry. 

We have one more.  Gosh, how could I forget?  Mr. 

Mulitz is with us, or his representation anyway, Mr. 

Brodsky.  Is that correct? 

            MR. BRODSKY:  That's correct. 

            CHAIRPERSON GRIFFIS:  Excellent.  Any 

questions? 

            MR. BRODSKY:  I need to follow your 

opening remarks and state my name for the record and 

my address if you're ready.   

            CHAIRPERSON GRIFFIS:  Indeed. 

            MR. BRODSKY:  Are you ready? 

            CHAIRPERSON GRIFFIS:  Certainly. 
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            MR. BRODSKY:  Okay.  My name is Marke 

Brodsky and I'm representing a group called the Chain 

Bridge Road Citizens for Responsible Growth.  My 

clients are mild proponents of the development.  My 

address is 1746 N Street, N.W.  As I indicated on the 

form attached to the letter, I read the regs but I 

didn't know there was a form until I came down here.  

            Mr. Mulitz is an adjoining property owner. 

I note that he's on the list of those within 200 feet. 

Depending upon the day of the hearing, we may have 

more than -- more of my clients than Mr. Mulitz 

testify if that's acceptable to the Board and if we 

are granted party status.  I had set out in the -- I'm 

not sure whether the -- what differentiates my clients 

from any other members of the general public.   

            Maybe the simple fact that they are 

proponents of the development rather than opponents 

and they are all neighbors.  There's a William S. 

Morehead who lives at 4836 Loftboro Road and Bernie 

Gewirz who lives at 2650 Chain Bridge Road, N.W.  I'm 

representing them.   

            Of course, at this juncture, given the 

delay, we don't really -- the delay in the applicant 

providing information to the Board we really don't 

know what our position is going to be on some of the 
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hot button issues in this matter.  I believe, again, 

all of them being neighbors and one being an adjoining 

property owner that they certainly have an interest in 

what the outcome of this application is. 

            CHAIRPERSON GRIFFIS:  Indeed.  Okay.  For 

my understanding, who is this Citizens for Responsible 

Growth? 

            MR. BRODSKY:  Well, it's just a name we 

gave ourselves.  It's these three clients. 

            CHAIRPERSON GRIFFIS:  So it's a loose- 

based group. 

            MR. BRODSKY:  Yes.  Yes.  We're not a 

nonprofit or an unincorporated entity is the way I 

would describe it. 

            CHAIRPERSON GRIFFIS:  And they were 

organized around this particular application or issue 

development? 

            MR. BRODSKY:  That's correct. 

            CHAIRPERSON GRIFFIS:  I see.  Okay.  Did 

you submit the other people involved and their 

addresses? 

            MR. BRODSKY:  I did not but I noted in my 

letter that accompanied the application that depending 

upon the determination of the Board they may be 

available to testify.  If not, they want to make 
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written submissions with respect to what their 

positions are. 

            CHAIRPERSON GRIFFIS:  Clearly there are 

two distinct ways one can participate in a hearing 

before us.  One is persons and providing testimony and 

we give everybody opportunity to address the Board and 

provide testimony.  Straightforward, however we want 

to do it, orally, written, vote.  Then you are open 

for cross examination.   

            The other is to be parties in the case.  

Parties are a full participation in the case which 

means after the applicant puts on their case, 

obviously the parties are allowed to cross examine.  

In addition to that level of responsibility, we will 

turn to them for a presentation of a case.  They will 

make a case that supports their opposition.  

            Obviously, as you well know, and I'm 

probably telling you more than I even understand, but 

the higher level of participation is the party 

participation so that any sort of requirements that we 

ask of the applicant for submissions or legal analysis 

or conclusions we would ask all the parties to also 

submit.   

            Proponent, opponent, it doesn't matter.  

Party status is equal level.  Is this something that 
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you believe that the Chain Bridge Road Citizens for 

Responsible Growth group wants to participate at that 

level or are they looking for just persons to provide 

testimony? 

            MR. BRODSKY:  I think they are looking to 

be able to be witnesses in this proceeding and make 

their views known to the Board. 

            CHAIRPERSON GRIFFIS:  But that to me says 

they want to come and present testimony as persons. 

            MR. BRODSKY:  Yes. 

            CHAIRPERSON GRIFFIS:  And not present an 

entire case and call witnesses. 

            MR. BRODSKY:  I would say we're not going 

to make the applicant's case.  Nor are we going to 

chapter and verse respond to the applicant's case as 

though we are an opponent of the applicant's case.  

That would be my understanding of what my clients 

charged me to do. 

            MR. ETHERLY:  And perhaps, not most 

importantly, but significantly you're not necessarily 

looking for the ability to cross examine and ask 

questions of what you hear. 

            MR. BRODSKY:  As counsel I might want to 

cross examine.  That is why I sought the party status, 

to be able to cross examine both the applicant's 
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witnesses and the opponent's witnesses. 

            MR. ETHERLY:  Because the bulk of what you 

described could be done as the Chair indicated by 

simply offering testimony.  That was what I felt I 

heard you going to. 

            MR. BRODSKY:  Well, I think I understood 

that from the Chair but that notwithstanding -- But 

            MR. ETHERLY:  But the biggest difference 

is if you just offer testimony and no questions.  

That's kind of what you weigh as a party. 

            MR. BRODSKY:  Yes.  I guess I'm asking you 

a question.  I'm not as schooled in these matters as 

learned counsel on both sides of me here are.  If 

you're granted party status, must you fully 

participate in the way that you have articulated with 

post-hearing submissions? 

            CHAIRPERSON GRIFFIS:  No.  Yes.  Maybe. 

            MR. BRODSKY:  Okay.  Well, I don't think 

that's what we're going to do but I would still like 

my group to be able to be granted party status so that 

we can ask questions of witnesses on the day of the 

hearing. 

            CHAIRPERSON GRIFFIS:  Okay.  Understood.  

I think what I understand you saying is you want to 

have the ability of full participation as you don't 
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fully understand all -- not understand.  You have not 

fully reviewed all the issues and you're not sure how 

those persons you are going to represent will want you 

to pursue those elements so not having that base 

knowledge, you don't know how full a case you will 

actually provide but you want to ensure your 

opportunity to participate to the level that is 

required. 

            MR. BRODSKY:  Happily my clients on here 

that's a better summary of what I would like to do 

than I have provided. 

            CHAIRPERSON GRIFFIS:  Okay.  Good.  Mr. 

Glasgow, comments?  Opposition? 

            MR. GLASGOW:  No objection. 

            CHAIRPERSON GRIFFIS:  No objection.  Mr. 

Brown? 

            MR. BROWN:  The Chair of the Preservation 

Committee, Mr. Sussman, also in his real life is a 

lawyer.  I think he would like to add a few comments 

and then perhaps I may say something. 

            CHAIRPERSON GRIFFIS:  I think we've hit 

capacity for lawyers in the room.  We'll have to ask 

a few to leave.  Okay. 

            MR. SUSSMAN:  Thank you very much.  I'll 

try to be brief.  I do want to bring some 
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considerations to the attention of the Board. 

            CHAIRPERSON GRIFFIS:  Regarding the 

application for party status? 

            MR. SUSSMAN:  Yes.  Our committee has 

heard about the Committee for Responsible Development 

of Chain Bridge Road for some time and we made 

repeated efforts to get more information about the 

nature of this organization and the members of the 

organization.  I think at one point we sent a letter 

to Mr. Brodsky asking for that information.  We have 

never gotten any response to those inquiries.  We have 

no evidence that this organization has meetings, that 

it has a role of members. 

            CHAIRPERSON GRIFFIS:  You bring up two 

issues so far because I'm kind of wondering where 

we're going with this.  One, you said that you tried 

to make contact with this dueling dinner party 

situation in the neighborhood and they haven't 

contacted you.  I'm not sure how that helps. 

            MR. SUSSMAN:  I think what I'm saying, and 

I'll be blunt about it, I don't think this committee 

is a bona fide organization. 

            CHAIRPERSON GRIFFIS:  No, they are not.  

He actually said that. 

            MR. SUSSMAN:  Okay.  If that's the case, 
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then I don't see any basis for giving the committee 

party status because I don't think it's made any of 

the showings required for party status.  I think the 

only real question -- 

            CHAIRPERSON GRIFFIS:  What showings don't 

you think they meet? 

            MR. SUSSMAN:  Excuse me? 

            CHAIRPERSON GRIFFIS:  What showings don't 

you think they meet? 

            MR. SUSSMAN:  Well, I don't -- 

            CHAIRPERSON GRIFFIS:  To establish party 

status we've obviously granted Preservation Committee. 

It is not required that it be incorporated somehow.  

Often times what we -- well, always what we look at is 

a group of individuals that are assembling into a 

party. 

            MR. SUSSMAN:  But we have no evidence that 

this is a real group.  We don't know who the members 

of this group are. 

            CHAIRPERSON GRIFFIS:  That's what I'm 

saying.  I don't think it is a requirement. 

            MR. SUSSMAN:  But how could you determine 

that this group has interest which are not being 

adequately protected when we don't know who they are? 

            MR. BRODSKY:  Could I be heard?  I think 
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I just disclosed who they were.  Didn't I? 

            MS. MILLER:  No.  That was going to be my 

next question actually.  Who exactly are the members 

and where do they live?  What's the relation to the 

property? 

            MR. BRODSKY:  I disclosed it but I'll go 

through it again. 

            CHAIRPERSON GRIFFIS:  Right.  Exactly. 

            MR. BRODSKY:  William S. Morehead, 4836 

Loftboro Road, N.W. almost adjoining the property. 

            MS. MILLER:  What does that mean "almost 

adjoining?" 

            MR. BRODSKY:  He can see the property he's 

told me from his backyard. 

            MS. MILLER:  Oh, backyard. 

            MR. BRODSKY:  The subject property.  Lewis 

Mulitz, 2895 University Terrace.  Bernie Gewirz, 2650 

Chain Bridge Road, N.W., a few doors down from the 

subject property on the same side of the street.  

Those are the clients who are proponents of this 

application and make up this group as I accurately 

describe it.   

            With respect to disclosure, I would like 

to -- I think I would like to, and the Chair alluded 

to this, being a proponent of this development in 
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relationship to the ferocity of the opposition to it 

is not a popular position and these people did not 

want to destroy their relationships with their 

neighbors by exercising their right to take a position 

on this development that happened to be in opposition 

to their neighbors.   

            There are more of them.  In a couple 

instances, just to set the record straight about 

participating in meetings, I was not invited to those 

meetings.  I'm not sure that any of this is relevant 

to the test that I understood was -- 

            CHAIRPERSON GRIFFIS:  The one last point 

was a bit relevant and I think we've gotten now into 

the substance of that, so what are the particular 

elements of which your group is significantly and 

distinctly uniquely affected if this was to be denied? 

I guess you would have to put it in reverse.  Now we 

know the individuals or households and their 

addresses. 

            Mr. Mann. 

            MR. MANN:  I am a little curious about 

something.  To my knowledge, I don't believe in the 

past we have ever required a group to be static and 

not have the membership changed.  But my question -- 

            CHAIRPERSON GRIFFIS:  That's very true. 
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            MR. MANN:  In fact, that leads me to this 

question.  We have this submission to the record from 

Greenstein DeLorne, Exhibit No. 53, that has an 

attachment to it from the Chain Bridge Road University 

Terrace Preservation Committee and the names on that 

don't seem to match up with the names that Mr. Brown 

earlier said that he was representing.   

            I'm not claiming they necessarily should 

or have to but all I'm saying is I think there should 

be some flexibility in the individuals that are 

represented by these groups whether or not they are 

incorporated or nonprofit or informal or formal. 

            MR. SUSSMAN:  Can I be heard on this 

issue, Mr. Chair?  I think if you look at the 

materials that were submitted on behalf of the Chain 

Bridge Road Committee, we have identified specific 

individuals in there who were, in fact, abutting 

neighbors of the property in question.   

            In the case of the committee, two of the 

three individuals are being identified today for the 

first time.  They are not abutting neighbors.  We have 

nothing in writing indicating that they want to be 

identified by this group or what their interests are.  

            I would submit if there is any question 

before the Board, it's whether Mr. Mulitz has met the 
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criteria for party status but I don't understand how 

you could conclude that the committee itself has made 

the showing which is required when we have absolutely 

nothing in writing from any of the individuals except 

Mr. Mulitz who have been identified. 

            CHAIRPERSON GRIFFIS:  Indeed.  There are 

two points.  I think we have clarified one, who they 

are.  The second point that you make, I think, is 

absolutely appropriate and we often do with any legal 

counsel that's here, ask them to have some sort of 

representation that they are, indeed, allowed to 

represent those that they are saying they are allowed. 

            However, I would go to Mr. Mann's point 

and I think it is absolutely correct, and that is we 

lend a lot of flexibility to the party status and it 

is for this reason.  Our interest is to find the 

elements of importance in every application.  If 

anything, we err on the side of granting too much 

party status or allowing too much information because, 

look, this is what we have to do.    

            We gather a huge entire record and then 

we'll be able to base our deliberation decision on 

that record.  We are perfectly able and capable of 

removing information that is not pertinent or 

jurisdictional.  However, it is more important in my 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 136

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

mind, and I think the board agrees, to have more 

information not less.   

            To that, I think the appropriate way to 

move ahead with this is to look at the application for 

party status as brought before us by Mr. Mulitz and 

represented by Mr. Brodsky.  I think we can easily 

take on that Mr. Mulitz is characterizing himself as 

a Chain Bridge Road Citizens for Responsible Growth.  

            When we call a hearing and Mr. Mulitz is 

here as representation, at that point we will, I know, 

have other issues of preliminary matter but one of 

those preliminary matters is going to be the direct 

establishment of who is involved in all the parties.  

Mr. Brown will bring us a list if that's changing for 

who he is representing and Mr. Brodsky will bring his 

list also.   

            That will be for administrative efficiency 

also so that we don't have people coming in that want 

to testify that don't think they are represented when, 

in fact, they are part of a group.  You also will be 

able to know who you are dealing with and so will we.  

Comments on that?  Yes. 

            MS. MILLER:  I'm sorry.  I didn't exactly 

follow.   

            CHAIRPERSON GRIFFIS:  Oh, boy. 
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            MS. MILLER:  Sorry.  It sounds like you're 

saying we should just consider Mr. Mulitz instead of 

the committee. 

            CHAIRPERSON GRIFFIS:  No, Mr. Mulitz is 

the committee.  Well, I don't know whether it's a 

committee.  He is the Chain Bridge Road Citizens for 

Responsible Growth. 

            MS. MILLER:  I understood Mr. Brodsky to 

say that he was representing three individuals. 

            CHAIRPERSON GRIFFIS:  I understand that, 

but the issue is Mr. Brodsky hasn't brought us any 

letters from those individuals saying, "We want Mr. 

Brodsky to represent us under the Responsible Growth 

Citizens Growth."   

            That's the issue that is being raised 

here.  I think that is absolutely true but I don't 

think that means we close the door for that being done 

and established.  I'm not sure why everyone wasn't 

prepared to go forward today. 

            MR. BRODSKY:  Mr. Chair, I think I would 

be a bar counsel if I was here representing to a 

tribunal. 

            CHAIRPERSON GRIFFIS:  I know. 

            MR. BRODSKY:  But I represented people 

that I didn't represent.  You learn that in, you know, 
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the first three months of law school. 

            CHAIRPERSON GRIFFIS:  I didn't go to law 

school.  I knew I missed something.  In all 

seriousness, I understand that but here is the other 

issue.  This is not a full court of law or judicial 

body so we deal with all those assets but we also deal 

with the public perception and then the public 

utilizing this hearing process.   

            What does that mean?  That means, you know 

what?  We are going to be a little bit flexible.  We 

have to be absolutely clear so that everyone 

understands who is before us and what is before us.  

Again, I go to the bottom line.  We just want to 

assemble the record so that we can make a decision on 

it.   

            Ms. Miller, what I'm saying is before us 

today is a request for party status as represented by 

Mr. Brodsky.  At this point it is for the Chain Bridge 

Road Citizens for Responsible Growth of which is 

represented for us today one member, Mr. Lewis Mulitz. 

            MS. MILLER:  But where I have a problem is 

it says that in the written document but Mr. Brodsky 

had said today that there are two other individuals. 

            CHAIRPERSON GRIFFIS:  I know.  I know. 

            MS. MILLER:  So isn't that before us? 
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            CHAIRPERSON GRIFFIS:  No, it isn't. 

            MS. MILLER:  Why? 

            CHAIRPERSON GRIFFIS:  How is he going to 

produce the letter that satisfies the party in 

opposition that he actually does represent?  We have 

that party status and I'm asking -- and all the 

parties that have more than one member when we call 

this hearing again are going to put in the record who 

their members are. 

            MS. MILLER:  Okay.  So we're considering 

the group and as of now the member of the group so far 

is Mr. Mulitz on paper.  Is that what you're saying? 

            CHAIRPERSON GRIFFIS:  That's correct. 

            MS. MILLER:  We're not considering Mr. 

Mulitz per se.  We're considering this group again. 

            CHAIRPERSON GRIFFIS:  That's right. 

            MR. SUSSMAN:  Can I be heard on that 

issue?  As I read Mr. Mulitz' application here, 

there's no reference to the group.  Mr. Mulitz doesn't 

say anywhere in his party status application that he's 

representing the group.  I believe in the letter from 

Mr. Brodsky there's no statement that Mr. Mulitz, in 

fact, belongs to the group.  It simply says that Mr. 

Mulitz would be a witness. 

            CHAIRPERSON GRIFFIS:  I know.  We're 
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getting into technicalities at this point. 

            MR. BRODSKY:  Doesn't Mr. Sussman have 

counsel here?  I don't really understand what's going 

on. 

            CHAIRPERSON GRIFFIS:  If we want to get 

into that -- 

            MR. BRODSKY:  What's he concerned about, 

that he's going to hear from people he doesn't like 

what they have to say? 

            MR. SUSSMAN:  My concern -- I'll be honest 

about my concern.  My concern is you are a long- 

standing counsel of Mr. Bender and I believe that Mr. 

Bender is paying your fees and that this is a phony 

organization.  That's my concern. 

            CHAIRPERSON GRIFFIS:  It can't be phony. 

            MR. BRODSKY:  I'm a long-time standing 

counsel of Kline of Greenstein, DeLorne, and Luchs.  

Should I -- 

            MR. BROWN:  Everybody is represented.  Can 

I interject? 

            CHAIRPERSON GRIFFIS:  I knew we had too 

many lawyers in the house. 

            MR. BROWN:  Too many Greenstein lawyers. 

            CHAIRPERSON GRIFFIS:  I'm just kidding.  

Let's move ahead in all seriousness.  Mr. Brown. 
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            MR. BROWN:  Mr. Chairman, can I focus in 

on -- I think calling Mr. Mulitz the Chain Bridge Road 

Citizens for Responsible Growth, at least as it is 

before us now, is an overstatement.  It may be correct 

but it certainly -- 

            CHAIRPERSON GRIFFIS:  Look, let me be 

straight.  We hear this all the time.  For goodness 

sakes, we had a party in opposition that their acronym 

was NUTS.  It didn't mean we didn't take them 

seriously.  You know what I'm saying?  What I mean is 

it's about the substance.   

            It's about the case presentation.  I say 

this often and probably too often but there's new 

applicants before us all the time.  You could pack 

this room with people in opposition to this 

application and that doesn't mean it's going to sway 

this Board.   

            We are going to take home this huge case 

file and we read absolutely everything that comes in 

and we are going to look at the base facts of it.  

Getting to the semantics of is this a real group, not 

a real group, who is paying who and all that I don't 

think will get in the way of the elements and the 

factual representation and testimony that we have.   

            I mean, they will present a case, you'll 
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present a case.  They are going to be open to cross 

examination if there are issues that need to be 

brought forth or holes to be poked in their testimony 

and vice versa.  That's what we're going to hear.  

Does that make sense? 

            MR. ETHERLY:  If I could, Mr. Chair, I 

think part of what we're talking about here is 

transparency and I believe that's part of Mr. 

Sussman's and Mr. Brown's point.  I agree with you 

that transparency is very important in terms of 

understanding what organizations or what individuals 

are in front of us, especially with regard to the 

party status application.   

            I would agree with the Chair that I think 

we can resolve that fairly quickly and still move 

forward.  I'm in agreement with you, Mr. Chair, with 

regard to how we interpret the party status 

application.  What continues to be somewhat more 

critical for me and for the purposes of Mr. Mulitz' 

application is perhaps getting at what would be 

different or unique in terms of what the group would 

bring to their representation.   

            For me the critical question still is how 

do you have a voice in this forum?  Clearly, as we 

talked about at the top of your application 
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conversation, you could present testimony simply as a 

party in support.  Of course, I think we understood or 

found that you would like to still have the 

opportunity to give questions following the 

presentation.   

            What I'm interested in there was a little 

bit of discussion in one of the submittals by Mr. 

Gewirz relative to some of the issues that were of 

interest to him, development and, in particular, this 

particular applicant being better suited to handle a 

project of this type and achieve the type of final 

product that members of the community -- some members 

of the community would be satisfied with.   

            Could you perhaps, Mr. Brodsky, give a 

sense to my colleagues and I around some of the issues 

that you might be particularly interested in offering 

some cross examination or questions on?  For example, 

might storm water management be an issue of particular 

concern?   

            I'm not inviting substantial discussion 

but let's just say hypothetically we may hear quite a 

bit of discussion about concerns around retaining 

walls and storm water management and existing 

conditions related to flooding of some properties.  

Might your organization, your clients, might they want 
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to offer questions around how storm water management 

should be handled and things like that? 

            MR. BRODSKY:  Yes. 

            MR. ETHERLY:  Okay.  Okay. 

            MR. BRODSKY:  Yes, because now you have an 

undeveloped property where there is no storm water 

management. 

            MR. ETHERLY:  Okay.  And then additionally 

or similarly tree preservation or -- 

            MR. BRODSKY:  Tree preservation, access to 

Chain Bridge Road by fewer driveways perhaps rather 

than more driveways which, based upon my understanding 

and my review of this, at some point based upon 

frontage the applicant has -- perish the thought, I'm 

not sure there is any matter-of-right zoning anymore 

but the matter-of-right zoning may work out 

aesthetically to be less desirable than for people who 

are directly affected, neighbors and adjoining 

property owners. 

            MR. ETHERLY:  Okay.  And based on your 

familiarity with Mr. Mulitz' situation, his particular 

property, and perhaps properties of Mr. Gewirz and Mr. 

Morehead, but for the moment simply with respect to 

Mr. Mulitz, that individual would be in a position to 

offer through your representation comments or 
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observations related to storm water experience on his 

property, tree preservation issues that might be 

encountered by him or not encountered by him. 

            MR. BRODSKY:  Because he's lived there 

with no storm water management in place and could talk 

to that. 

            MR. ETHERLY:  And then, of course, 

similarly the traffic by virtue of being a resident 

there having had some experience with traffic issues. 

            MR. BRODSKY:  Mr. Gewirz is a neighbor, a 

prominent real estate developer, and knows the 

developer by reputation.  What you said he had said on 

the record are the same types of thoughts that he's 

shared with me. 

            MR. ETHERLY:  Thank you, Mr. Chair. 

            MR. BRODSKY:  He's interested in the 

esthetics and the outcome of the development on the 

theory that there is going to be something development 

there. 

            MR. ETHERLY:  Okay.  Thank you. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you. 

            MS. MILLER:  Mr. Brodsky, I just want to 

tell you what my concerns are basically.  I think that 

I heard you say earlier that the neighbors you 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 146

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

represent, or at least Mr. Mulitz, and please correct 

me if I'm wrong, that what you would have to offer 

might be no different than -- well, at least how they 

are impacted is no different than the general public.  

            In these proceedings we give party status 

to individuals or groups who have something to bring 

to the case that is distinctly different and we let 

everyone provide testimony.  That was the difference 

we were presenting earlier, being a person and 

testifying and or being a party and participating.  I 

understand that you would like to cross examine but 

that isn't a sufficient reason for us to give you 

party status.   

            When we were considering Mr. Hovde's 

application for party status, we were saying he said 

he was an adjacent property owner but that we couldn't 

assume that just because he was adjacent that he had 

a specific impact that was different from others that 

we would need to consider in this case.  It's hard to 

read the handwriting on Mr. Mulitz' application but 

maybe you can identify something that is specifically 

different.   

            Otherwise, the applicant is a proponent 

obviously so we're not concerned that we're not going 

to hear a proponent's point of view.  What would be 
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different that you have to participate as a party as 

opposed to presenting your views as a member of the 

public? 

            MR. BRODSKY:  Let me address some of those 

points if I may.  Mr. Hovde, as I understand it, 

doesn't need to be a party because he can be part of 

a number of groups that have already been named 

parties.  Mr. Mulitz is not in that category.  I 

misspoke if I said that I view Mr. Mulitz no 

differently than a member of the general public.   

            I was trying to draw the distinction based 

upon my reading of the regulations that you have to 

make a case, which I'm attempting to make, that the 

party requesting, the group or the party or the 

individual requesting party status needs to be 

different than the general public.   

            I think with Mr. Mulitz we are hitting on 

him because he's the one person that was available 

today to testify.  As an adjoining property owner 

without another group whose tent he can get under, 

okay, he's different than a member of the general 

public and different than Mr. Hovde. 

            MS. MILLER:  What will be hear with 

respect to him as a proponent?  We have the applicant 

who is supposedly going to come in and say that there 
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aren't going to be adverse impacts, etc., etc. to the 

properties. 

            MR. BRODSKY:  Just because we're 

proponents doesn't' mean we're giving a blank check to 

the applicant. 

            CHAIRPERSON GRIFFIS:  Are you questioning 

that there's a difference of perspectives that might 

be brought between the applicant and those that are 

supportive of the application but surround the site? 

            MS. MILLER:  I haven't heard what it is 

they want to bring to the table that the applicant 

wouldn't be bringing.  The applicant -- I mean, there 

may be something but I haven't heard it.  That's all.  

I'm just saying there is a proponent, there is an 

opponent.  It's not that there's no proponent.  So 

other than being a proponent what is it that is being 

distinctively impacted so we need to get your 

participation into this case fully? 

            MR. BRODSKY:  I believe in my discussion 

with Mr. Etherly a few moments ago, I talked about 

what I thought was the perspective. 

            CHAIRPERSON GRIFFIS:  Right, which let me 

reiterate because he talked about, first of all, the 

number and placement of sidewalks, the ingress and 

egress out of Chain Bridge Road, the facts of the 
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matter of the existing zoning and how that has 

impacted the application and whether it's actually 

appropriate or not.   

            I mean, I saw very unique distinct aspects 

set and, as was somewhat humorous which I like, in the 

very beginning of this he said the difference is they 

are proponents.  I mean, it does set a different 

perspective.  I think the other piece that isn't on 

these status applications is time limits for reviewing 

them.  I think we are butting up against it. 

            MS. MILLER:  I think you answered my 

question.  I had trouble deciphering that on the 

application. 

            CHAIRPERSON GRIFFIS:  Okay.  I think there 

was more brought today but certainly it is an issue of 

driveways, access, and such that's listed in the 

application.  I know we have a lot of concerns about 

the technicality of that which makes, or does not 

make, the party status application.  This is what I 

see.   

            First of all, Mr. Mulitz has indicated 

that he is going to be represented through counsel and 

counsel is here, the basis of his application and he 

also says "see attached letter."  Well, the attached 

letter is Mr. Brodsky's letter which starts to talk 
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about the Chain Bridge Road Citizens Association or 

whatever it is, Citizens for Responsible Growth.   

            I was being facetious but it was not 

brought up to us as an established incorporated group 

but more of folks that have come together on 

commonality.  I think we ought to move ahead and hear 

lastly from representation in support or opposition to 

the request for party status as represented by Mr. 

Brodsky for the Chain Bridge Road Citizens for 

Responsible Growth noting we will need final 

membership names or persons incorporated in that party 

of this one. 

            Mr. Brown. 

            MR. BROWN:  Well, I think substantively 

the question of the uniqueness of Mr. Mulitz hasn't 

been put forward in the fashion that the Board 

generally requires.  I also will note, and I didn't 

know this until I looked through the list, on behalf 

of the Preservation Committee I represent who appears 

to be Mrs. Morehead at 4836 Loftboro Road.  When we 

filed our application they -- 

            CHAIRPERSON GRIFFIS:  She's part of the 

Preservation group?      

            MR. BROWN:  Yes.  So -- 

            MR. BRODSKY:  Maybe they'll need domestic 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 151

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

relations. 

            CHAIRPERSON GRIFFIS:  Exactly. 

            MR. BROWN:  We'll have to bring a 

mediator.  So I think -- 

            CHAIRPERSON GRIFFIS:  We do have 

jurisdiction to segregate houses horizontally if need 

be. 

            MR. BROWN:  I think it points out the need 

to clarify who we represent. 

            CHAIRPERSON GRIFFIS:  It does and it 

doesn't.  I agree with you.  I mean, we are going to 

have clarification before we go forward for probably 

more of your purposes but ours also.  Again, maybe 

it's just me but I just want to know the facts in the 

case to decide.   

            If the household differs, well, that's 

great.  They are going to be represented and we are 

going to see both sides of that.  If it was only one 

household, two individuals, and they brought the 

entire case to us, that would be fine, too.  You know 

what I mean? 

            MR. BRODSKY:  Why are they afraid for you 

to have more information? 

            CHAIRPERSON GRIFFIS:  Oh, I don't know.  

Outside of that, let's move ahead. 
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            MR. ETHERLY:  Here's my sense, Mr. Chair.  

I'm prepared and would like to offer a motion to grant 

party status to the committee as it has been 

identified.  I think we've had ample discussion.  I 

think the uniqueness has been established from the 

standpoint, and I'll note for my colleagues it is not 

unusual -- well, I will say it is unusual perhaps that 

we have a party proponent but it is not without 

precedent.   

            In fact, in recent cases we have had one 

or two instances where we've had a party proponent.  

In those instances, or at least in one of them that I 

can recall, the presentation was fairly brief and 

perhaps didn't go into a full-blown case presentation. 

I think with respect to the discussion of Mr. Mulitz 

and the relationship with his property to the subject 

property, I think he could bring value.   

            I think enough has been stated with regard 

to the foundation of the party status request that 

there could be some material and probative value on 

the part of questions or testimony offered by counsel 

on the part of Mr. Mulitz with regard to some of the 

issues that will arise under the testimony we are 

going to look at whether it's storm water management, 

traffic management, tree preservation, what have you. 
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            The reason why I ask the question about 

some of those specific issues is I wouldn't want to 

necessarily invite testimony -- well, testimony, of 

course, would be appropriate but I wouldn't 

necessarily want to simply invite conversations about 

why this is a better development proposal than someone 

else's.   

            The thing is we have it in front of us.  

But what will be critical are some of the issues that 

will arise around storm water management, tree 

preservation, etc.  I think enough has been stated to 

suggest that there will be some value brought by 

virtue of Mr. Mulitz and the organization that he has 

chosen to designate.  That's where I'm at, Mr. Chair, 

and I think we can move forward. 

            CHAIRPERSON GRIFFIS:  Good.  Other Board 

members? 

            MR. ETHERLY:  So I would invite a second, 

Mr. Chair. 

            CHAIRPERSON GRIFFIS:  Oh, I'm sorry. 

            MR. MANN:  Seconded. 

            CHAIRPERSON GRIFFIS:  Good.  Thank you, 

Mr. Mann.  Further comments or deliberation?  Very 

well.  Not noting any requirements for further 

deliberation, we have a motion before us that has been 
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seconded.  I would ask for all those in favor to 

signify by saying aye. 

            ALL:  Aye. 

            CHAIRPERSON GRIFFIS:  Opposed?  

Abstaining?  Ms. Bailey, if you wouldn't mind 

recording the vote on establishing party status. 

            MS. BAILEY:  Mr. Chairman, may I ask who 

seconded the vote? 

            CHAIRPERSON GRIFFIS:  That was Mr. Mann. 

            MS. BAILEY:  Mr. Mann. 

            MR. ETHERLY:  Could I note, Mr. Chair, 

before Ms. Bailey offers the count of the vote that 

is, of course, once again with the understanding that 

we will get clarification for the purposes of full 

transparency as to all of the, shall we say, component 

parts or households.  Even those that might be split 

right down the middle of the living room we'll get 

clarification on what households are represented.  I 

think that will be very helpful.  Thank you, Mr. 

Chair. 

            CHAIRPERSON GRIFFIS:  Good.  Thank you. 

            MS. BAILEY:  Mr. Chairman, just to mention 

also that we do have a proxy to approve this and it's 

from Mr. Parsons.  Although he's not here, he did send 

his proxy in so the vote is recorded as five, zero, 
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zero to approve the party status request of Lewis 

Mulitz represented by Marke E. Brodsky.  Mr. Etherly 

made the motion, Mr. Mann seconded, Mr. Griffis, Mrs. 

Miller, and Mr. Parsons are in agreement. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you for noting that and we will absolutely record Mr. 

Parsons' absentee vote in regards to the granting of 

the party status.  Okay.  I think that's everything 

unless I have missed another request for party status 

application.  There it is then.  Unless anyone else is 

aware of other requests that I am not, I think we have 

established our parties which means we are ready to go 

forward with a major decision.  We'll take a moment 

and reflect. 

            Mr. Glasgow, are you aware if we are 

missing anybody?  Is there anyone here present that 

have a request for party status that have not been 

addressed? 

            MR. GLASGOW:  I'm not aware of any others. 

            CHAIRPERSON GRIFFIS:  Mr. Brown. 

            MR. BROWN:  I'm not. 

            CHAIRPERSON GRIFFIS:  Well, we've got 

major confusion up here.  Okay.   

            MR. ETHERLY:  Just to clarify the record, 

Mr. Chair, we did essentially collapse the Watson and 
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the England separate applications into the application 

of the Chain Bridge Road University Terrace 

Preservation Committee. 

            CHAIRPERSON GRIFFIS:  Exactly.  Exactly.  

So what we have now, of course, is a tree preservation 

committee which is represented by Mr. Brown.  Also, 

Mr. Djabbarzadeh also represented by Mr. Brown.  Mr. 

Hovde was denied party status application.  Mr. Watson 

was incorporated in the Preservation Committee.   

            Mr. England was also incorporated in the 

Preservation Committee, and Mr. Mulitz known as the 

responsible citizen and as represented by Mr. Brodsky. 

Okay.  There we are.  Let's talk dates.  We have a 

request to move this to the 19th of July in the 

afternoon, I'm assuming.  Is that correct? 

            MR. GLASGOW:  Yes, sir.  We had confirmed 

with staff that that date was available.  That was the 

first available date. 

            CHAIRPERSON GRIFFIS:  So we are in April 

still?  Okay.  So we have May and June.  In terms of 

your -- let's lay out all the elements because 

obviously the party in opposition is requesting a 

September date.  In your understanding how much time 

do you actually need?  What needs to be done in that 

time? 
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            MR. GLASGOW:  Well, for us we took July 

19th because that was a date we knew was available 

where a case that potentially could take a long period 

of time could be heard. 

            CHAIRPERSON GRIFFIS:  Okay.  

            MR. GLASGOW:  We didn't think that we 

necessarily needed that amount of time.  We would have 

thought 45 to 60 days would have been fine.  It's 

almost 90 days.  We anticipate we'll be ready July 

19th. 

            CHAIRPERSON GRIFFIS:  I'll just skip to 

the Office of Planning who is requesting that some 

additional documentation be done -- I'm sure you are 

aware of that -- from grating plans to storm water 

management plans.  All of that can be done in 

sufficient time to be shared with the parties and be 

ready for the 19th? 

            MR. GLASGOW:  Yes. 

            CHAIRPERSON GRIFFIS:  Okay.  Mr. Brown, 

why September?  That seems to be a long time away. 

            MR. BROWN:  My clients inform me that they 

have scheduling issues with some of our experts.  We 

have retained experts in traffic, storm water 

management -- well, engineering, storm water 

management, and an arborist.  I was informed that all 
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those experts, as well as some of my clients, the 

individuals, this is very much a group effort, would 

not be available in July and August, that being the 

vacation season.   

            Basically the whole team would not be in 

place during that period.  Also, on the substantive 

standpoint, and I think it all depends on your 

perspective in this case, we are just repackaging or 

better packaging the current plan.  Then perhaps the 

applicant can do it in 45 to 60 days.  But certainly 

given what we have seen from the Office of Planning 

and what we've seen from our experts -- 

            CHAIRPERSON GRIFFIS:  Yeah, but that's a 

hard thing to set a schedule on.  I mean, your 

anticipation of what the applicant might do or not do. 

They stated that's enough time for them to produce 

what they think is sufficient.  It's their 

application.  It's their case to be made. 

            MR. BROWN:  Well, but, for that matter, it 

was their case to be made for today and we are taking 

a continuance so I would rather err, one, on the side 

of letting my clients participate fully through their 

paid experts and through the individuals who are 

unpaid.   

            And also the burden is on the applicant 
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and they are getting a pass today but to come back 

here July 19th and have them not ready or have a 

report from the Office of Planning saying we can't 

make a recommendation because we don't have the 

information, I think, is wasting everybody's time.  

You're going to have the whole afternoon off which is 

a good thing on a beautiful day but it's a waste of 

the Board's resources. 

            MR. ETHERLY:  And is it your sense, Mr. 

Brown, that a July hearing and preparation of 

additional documents, and in particular some of the 

information that was requested in the Office of 

Planning's report, that you would have difficulty and 

your clients would have difficulty having your experts 

review additional submittals and be satisfactorily 

prepared to cross examine or otherwise address any of 

that submitted information? 

            MR. BROWN:  The background of this case 

is, I believe, it was filed in November.  Maybe later 

than that.  But we are here now several months later 

and we still don't have the information to access the 

case and some of the information that we do have is 

brand new.  Already my clients and their experts have 

been put under the gun to set up a system.   

            To do that again, I think, is unfair.  
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It's the applicant's burden and they haven't moved 

forward, yet they want us to play catch up and I don't 

think that's appropriate, particularly when the 

availability of our experts and the team that does 

this largely for free may not be available. 

            MR. ETHERLY:  Thank you.  Thank you, Mr. 

Chair. 

            CHAIRPERSON GRIFFIS:  Good.  All right.  

Ms. Miller. 

            MS. MILLER:  I have a few questions.  Mr. 

Brown, how much time do you think your experts need to 

review whatever the applicant produces? 

            MR. BROWN:  It depends when they get it.  

I mean, we still -- 

            MS. MILLER:  That's what I mean.  When do 

they need to get it?  How far in advance so that they 

can be adequately prepared for proceeding? 

            MR. BROWN:  Well, I think the Office of 

Planning could weigh in on this but I would think that 

having that information 45 to 60 days in advance.  A 

lot of this information you would typically find 

becoming available shortly after the application was 

filed.   

            Certainly my client has been asking for it 

and so has the Office of Planning so I think a long 
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lead time is more appropriate given the fact that we 

haven't made any progress to date so the need for the 

applicant to early on meet their obligations so that 

my clients and the Office of Planning and the other 

agencies.   

            You've got to remember this has to go out 

to other agencies, not just the Office of Planning, as 

well as my experts and a long lead time is 

appropriate, 45 to 60 days.  From what I understand, 

and I don't want to speak for the applicant since they 

are not ready to go forward today, it's difficult to 

imagine that they are going to be able to go forward 

and provide information to us in that kind of time 

frame. 

            MS. MILLER:  Could I get a comment from 

Office of Planning as to how much lead time you think 

Office of Planning needs or whether what Mr. Brown is 

representing is about right for what his experts might 

need? 

            MS. ROBERTS:  We're used to working with 

whatever time we -- whenever we get the application, 

we move on it so, you know, I don't want to say a 

specific time. 

            MS. MILLER:  Okay.  I thought you might 

have an opinion on it.   
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            Also, Mr. Brown, have you actually checked 

with specific experts to see who was available and who 

wasn't? 

            CHAIRPERSON GRIFFIS:  Around the 19th of 

July? 

            MS. MILLER:  On July 19th. 

            CHAIRPERSON GRIFFIS:  I really would -- 

the difficulty in any hearing we're going to have is 

now we've assembled a huge participation in this case 

there is no way that I could predict that everyone 

will be available.  The direct question actually if 

we're going to go to Mr. Brown's -- well, I don't know 

if I want to do that.  Where is everybody today?  This 

was not a given that we were going to postpone this.  

I mean, are you ready to go today rather than going 

back and forth on who is ready, who wasn't, how much 

time? 

            The other piece of this, and I guess I'm 

going well into it, is I don't anticipate this as a 

one-day case.  We have now -- of course, I get a big 

kick out of my own jokes but enough lawyers here on 

all these cases.  In all seriousness, it's going to be 

very thorough, right?   

            I think we ought to for everyone's concern 

take the first date possible because you know what?  
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After July is September.  We don't meet in August and 

we have the end of July and the first of August to 

clean up for the rest of the back year.  We don't take 

a lot of new cases as we're getting into July.   

            I think we need to utilize the dates that 

we have and then start putting it out.  I am not 

persuaded at all with this same kind of redundant 

arguments we constantly here on all these cases that 

would move me to September as opposed to July.  We've 

got a lot of time. 

            Mr. Glasgow, if he's not ready come the 

19th of July, we're going to go ahead and that's what 

it is for the Board, you know.  Difficulty with that? 

            MS. MILLER:  I would like to ask Mr. 

Glasgow what prejudice might be if we delayed to 

September just so that we have all the information to 

balance. 

            MR. GLASGOW:  Well, at this point in  

time -- 

            CHAIRPERSON GRIFFIS:  I don't think we're 

talking prejudice in terms of setting a date for this. 

            MS. MILLER:  Well to the applicant.  

Sometimes that is a reason not to delay. 

            CHAIRPERSON GRIFFIS:  That's fine. 

            MS. MILLER:  Is there prejudice in 
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delaying to September? 

            MR. GLASGOW:  Mr. Bender has been carrying 

the property for a period of time.  Obviously, yes, we 

did request a postponement from today given the time.  

When you read our request for postponement it was 

because of the time frame in which we got the reports 

back from the Office of Planning and the other 

agencies which the Office of Planning was coordinating 

with and saw that we had some further work with some 

of those agencies.   

            It wasn't as if we weren't meeting with 

everybody the whole period of time.  We wanted the 

earliest possible date.  Mr. Bender agreed that July 

19th was a date because that was one we had checked 

with staff and he would have preferred to have gone 

sooner.   

            I said we were going to need a date where 

we can block out an afternoon or whatever to get this 

case going.  Hopefully there could be some type of 

resolution and it could go a lot faster.  If he didn't 

want to just be wasting time trying to get on in June 

or something like that, July 19th was a date that was 

about 90 days away from today and we thought that was 

reasonable. 

            CHAIRPERSON GRIFFIS:  Sorry.  I don't 
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know, again, not knowing the legal aspects of this but 

I don't see that as prejudice but there is certainly 

harm.  Common sense tells us that if someone is 

carrying property and all the development, every 

application we have has that.   

            Time is critical and sometimes critical 

for us, too, in terms of our schedule in getting this 

done.  So far I'm of the mind to set this for the 19th 

of July.  Let's go around again.  Any other questions 

from the Board, Mr. Mann? 

            MR. MANN:  No.  I concur that we should go 

forward sooner rather than later. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. ETHERLY:  And it's your sense, Mr. 

Glasgow, that you will have had your dialogues with 

some of those involved agencies by that time? 

            MR. GLASGOW:  Yes.  We already commenced 

as soon as we got the reports back in.  We thought we 

were going to be having a hearing today.  We got the 

reports back in and saw we had some further work to 

do.  We have already started those discussions and 

have had meetings with at least two of those agencies 

since the reports came in mid to late last week. 

            MR. ETHERLY:  Okay. 

            CHAIRPERSON GRIFFIS:  Any other questions 
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or comments from the Board?  Let's go around again 

then.  Mr. Brown, comments? 

            MR. BROWN:  Picking up on one comment that 

Mr. Glasgow made is that the inability he had or the 

difficulty he had in getting last minute reports from 

the agencies which raises the same problem I have.  If 

moving forward on July 19th, the Office of Planning 

and others who don't issue their reports because they 

don't have the information and then -- 

            CHAIRPERSON GRIFFIS:  I'm going to set up 

a filing schedule just to make sure that we're all 

ready for July. 

            MR. BROWN:  A liberal filing schedule, not 

the typical 14 days because, I think, the volume of 

information is -- 

            CHAIRPERSON GRIFFIS:  Is that liberal or 

is that conservative?  In any case, we're going to 

give a lot of time before the 19th of July so that 

everyone has time sufficient unless there is any 

difficulty.  Now, let's be absolutely clear here.  

            That doesn't preclude the applicant or the 

parties from presenting new information the day of the 

hearing.  That's the case day but the main filings, I 

mean, I think we want the substantial filings in and 

clearly we've got to coordinate everything with the 
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Office of Planning and the other agencies.   

            No one is served by great surprises and 

obviously we are going to hear great motions of 

objection for such but there is nothing that we can do 

to preclude an applicant from presenting.  For 

instance, the witnesses and what they are going to say 

is not all in writing beforehand but, clearly, a 

substantive secondary, preliminary filing for the 

case.  Okay.  Yes?  Comments? 

            MR. BRODSKY:  I thank the Board. 

            CHAIRPERSON GRIFFIS:  You're okay with the 

19th of July? 

            MR. BRODSKY:  I'm fine with the 19th of 

July. 

            CHAIRPERSON GRIFFIS:  Okay.  Right.  I 

didn't ask before which I should have.  Is ANC-3D 

represented today?  Is the ANC present?  Okay. 

            MR. BROWN:  No.  Another factor is they 

will meet in July but not in August. 

            CHAIRPERSON GRIFFIS:  Who, the ANC? 

            MR. BROWN:  Yes. as part of everybody 

needing to know what's going on. 

            CHAIRPERSON GRIFFIS:  They have their May 

and June sessions, the ANC does. 

            MR. BROWN:  Yes, and they will probably 
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meet prior to the 19th in July.  Again, if they get 

the information the last minute, they're hampered and 

you'll see that from their letter that they were 

hampered for lack of information. 

            CHAIRPERSON GRIFFIS:  Good.  Okay.  There 

we are.  We've got the 19th of July, '05, in the 

afternoon.  Ms. Bailey, is that correct?  First case 

in the afternoon?  We'll dedicate a good hour and a 

half for it.  A solid hour and a half. 

            MS. BAILEY:  Yes, Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

In which case let's set for filings.  Mr. Glasgow, 

when do you think you will be prepared to be filing 

this information? 

            MR. GLASGOW:  Well, obviously, we would be 

planning to file 15 days prior to the hearing date but 

I'm understanding that the Board would want more time 

than that so I'm going to suggest that we file -- 

let's see, if we file by July 1.  Let me see where 

that is on the calendar.  That's almost three weeks.  

It's a Friday?  Okay.  It's a Friday.   

            MR. BROWN:  With the intervening 4th of 

July holiday. 

            MR. GLASGOW:  We could file -- yeah, we do 

have 4th of July right there.  Let's see.  Why don't 
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we try to file -- we would propose to file June 24th. 

            CHAIRPERSON GRIFFIS:  That's at least four 

weeks.  Correct?  Well, you have two weeks in July.  

I think that's sufficient time, 24 June.  That would 

get it to OP and the other agencies, DDOT, etc.  

You're obviously meeting with them continuously in 

looking at this stuff.  You have their filings that 

raise specific areas of concern that should be 

addressed.   

            Okay.  So we would get that -- Mr. 

Glasgow, you would be proposing -- okay.  This is what 

I see.  We have that submitted in.  Obviously it's 

served on all the parties and it's served on the 

agencies by 24 June.  That would be essentially the 

applicants' submission at this point in the update and 

all that.  We would look for all the agencies to turn 

around and submit to everybody.   

            I would say to OP if 24 -- if we had two 

weeks -- if we had a week, that would put us at the 

beginning of July.  I'll figure out all these exact 

dates but probably a week and a half to two weeks and 

then we're ready to roll.  The Government reports are 

coming in the day of the hearing to be addressed as 

the Board is getting all that information in, too.  

            Does that make sense?  We're not having 
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submissions and responses to submissions because we 

don't need to do that because we need to have the 

hearing.  The responses to all the initial submissions 

with plenty of time for preparation is the case 

presentations by the opposition of the proponents.  Is 

that clear? 

            MR. BROWN:  Does that preclude my clients 

from filing something in the nature of a prehearing 

statement? 

            CHAIRPERSON GRIFFIS:  Does it preclude 

them from doing it?  No.  In fact, I think it would be 

appropriate if they wanted to also submit their -- 

yeah, their prehearing statement or case.  I think 

that would be advantageous actually. 

            MR. BROWN:  So that -- you're not 

anticipating the Office of Planning filing a new 

report prior to the hearing? 

            CHAIRPERSON GRIFFIS:  I am actually.  

That's why you have two weeks. 

            MR. BROWN:  So maybe I'm confused. 

            MS. ROBERTS:  We still have seven days 

until the public hearing to submit or are we changing 

that? 

            CHAIRPERSON GRIFFIS:  Changing it a little 

bit. 
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            MS. ROBERTS:  To how many days? 

            MR. BROWN:  If I could add, just trying to 

help, June 24th is the Friday when the applicant is 

submitting.  If we were to have the Office of Planning 

and any prehearing statement from the opposition be 

due by Friday, July 8th. 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. BROWN:  Then that's a week and a half 

before the hearing. 

            CHAIRPERSON GRIFFIS:  Right.  Exactly.  

It's moving back the submission for Office of Planning 

three or four days, business days. 

            MS. ROBERTS:  Okay. 

            CHAIRPERSON GRIFFIS:  Not extreme. 

            MS. ROBERTS:  Okay. 

            CHAIRPERSON GRIFFIS:  I think that makes 

a lot of sense.  We also have a holiday in there which 

obviously will be accounted for.  That makes a lot of 

sense.  That means come the 19th we are all set, ready 

to roll, not a lot of surprises, just a lot of great 

and invigorating case presentations.  Okay.  Any other 

concerns?  Good.  Then let's go through the schedule.  

When you're ready. 

            MS. BAILEY:  What I have, Mr. Chairman, is 

July 19th, 2005, in the afternoon the hearing will be 
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continued.  The applicant is to file their submissions 

to the Office of Zoning, the parties, and the Office 

of Planning by June 24th.  The Office of Planning is 

to respond by July 8th. 

            CHAIRPERSON GRIFFIS:  Excellent.  

Everybody clear? 

            MR. BROWN:  And the opposition by July 

8th, too. 

            CHAIRPERSON GRIFFIS:  Right.  Yes.  The 

submissions are in.  Okay. 

            MS. MILLER:  Mr. Brown, we are just 

curious if you didn't want to wait to see the Office 

of Planning Report before you filed. 

            MR. BROWN:  I mean, ideally I would love 

to if you give me another week. 

            CHAIRPERSON GRIFFIS:  Microphone. 

            MR. BROWN:  I'm sorry.  Ideally I would.  

I would take another week going into -- Friday July 

15th would give me a week between the OP filing and my 

prehearing statement. 

            CHAIRPERSON GRIFFIS:  We can give you 

until the 13th, close of business on that Wednesday.  

That way it's going to get to the Board.  Otherwise, 

it's not going to get to the Board.  You might as well 

bring it the day of the hearing.  I mean, let's be 
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realistic here.   

            I mean, Mr. Brown, I think it's a great 

idea for him to be submitting in writing his 

information.  I think it helps everybody involved but 

we're not precluding him to have to read just that.  

They are going to have a case presentation at the 

hearing and Mr. Glasgow is going to be presenting his 

case. 

            MR. BROWN:  We can do July -- close of 

business July 13th. 

            CHAIRPERSON GRIFFIS:  That works.  Bottom 

line -- well, there it is.  Okay.  All set? 

            MS. BAILEY:  Yes, sir. 

            CHAIRPERSON GRIFFIS:  Everyone clear on 

the dates then? 

            MR. BROWN:  Yes, sir. 

            CHAIRPERSON GRIFFIS:  Great.  Anything 

else that we need to clarify in terms of process, 

proceedings, going forward?  Of course, that time 

applies to you also, all the parties involved and the 

ANC, although they are -- 

            MS. ROBERTS:  All the parties involved 

except OP is on the 13th just to clarify? 

            CHAIRPERSON GRIFFIS:  Yes. 

            MS. ROBERTS:  Or is it just Mr. Brown 
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alone for the 13th? 

            CHAIRPERSON GRIFFIS:  No, the record is 

staying open.  I mean, the record is going to stay 

open all the way through the hearing.  What we're 

setting is just a filing date that we would like to 

have hit.  Yours is critical on the 8th. 

            MS. ROBERTS:  Right. 

            CHAIRPERSON GRIFFIS:  Mr. Glasgow's is 

critical.  Mr. Brown has given us a schedule of which 

he's going to hit also in terms of the 13th for his 

filing.  That way we're prepared, you're prepared, the 

applicant is prepared as we move into the 19th and we 

all have that in front of us. 

            MS. ROBERTS:  Okay.  Thank you. 

            CHAIRPERSON GRIFFIS:  Sure.  Anything 

else?  Any other clarifications?  Any other business 

for the Board this afternoon? 

            MS. BAILEY:  No, Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Very well.  Then 

let's adjourn the public hearing and move into 

executive session.  Thank you all very much. 

            (Whereupon, at 3:28 p.m. the hearing was 

adjourned.) 
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